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DECEPTIVE SWEEPSTAKES MAILINGS 


WEDNESDAY, AUGUST 4, 1999 

House of Representatives, 

Subcommittee on the Postal Service, 

Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 1:20 p.m., in room 
2154, Rayburn House Office Building, John M. McHugh (chairman 
of the subcommittee) presiding. 

Present: Representatives Davis, Fattah, LaTourette, and Burton. 

Staff present: Robert Taub, staff director; Jack Callender and 
Heea Vazirani-Fales, counsels; Jane Hatcherson, office systems ad- 
ministrator/legislative assistant; Abigail Hurowitz, clerk; Denise 
Wilson, minority professional staff member; and Earley Green and 
Jean Gosa, minority staff assistants. 

Mr. McHugh. Let me thank everyone for being here today. Con- 
gratulations to all of the people who have attended this afternoon. 
For your presence, you are guaranteed to win a prize because “You 
Were Declared One of Our Latest Sweepstakes Winners And You 
Are About To Be Paid $833,337.00 In Cash.” 

Of course, I also need to tell you that you have not really won 
unless you have in return the grand prize winning numbers, if you 
want to check. Those are actual statements from recent sweep- 
stakes mailings. However, you would have to And and read very 
carefully the last words I spoke in the mailing as opposed, of 
course, to hearing them from me. 

That is why we are here today; to question whether we need ad- 
ditional Federal legislation to combat mail sweepstakes that use 
deceptive advertising to confuse and mislead recipients into pur- 
chasing unneeded items. 

Today, we are going to hear from a number of Federal Govern- 
ment witnesses who will outline the scope of the problem: the Fed- 
eral Trade Commission; the Postal Inspection Service; the General 
Accounting Office; as well as consumer and nonprofit groups who 
will share their members’ perspectives: the National Consumer 
League; the American Association of Retired Persons; the National 
Federation of Non-Profits; and from representatives of the affected 
industry itself: the Direct Marketing Association; the Magazine 
Publishers of America; and the Promotion Marketing Association. 

Before proceeding, I want to note that several subcommittee 
members and full committee members requested specific witnesses 
for this hearing. At the beginning, I indicated that I thought we 
could accommodate those requests. It was certainly my intention to 
do so. 
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As I found myself having to state in a memo to the Members just 
2 weeks ago, the limitations that have been imposed on us in at- 
tempting to keep within a manageable timeframe resulted in our 
inability to invite all desired witnesses to provide oral testimony. 

They were not just desired, they were individuals across this Na- 
tion who have put in a great de^ of time and effort, and accrued 
a great deal of expertise in pursuit of this very, very serious ques- 
tion. I regret that we have not been able to accommodate all of 
them. 

In that regard, we have asked those particular folks to submit 
written testimony for the hearing record. In addition, we are going 
to hold open the hearing record for, what I will call, a healthy pe- 
riod of time in order to ensure a full and complete record. 

The title of the General Accounting Office’s testimony submitted 
for today’s hearing sums it up well, I think. “When it comes to de- 
ceptive mail, which includes sweepstakes and other kinds of mailed 
material, consumer problems app>ear substantial.” I am not here 
today to condemn all legitimate sweepstakes. 

Sweepstakes mailings are often completely lawful, nondeceptive 
marketing programs. Indeed, they do seek to solicit a response to 
purchase a magazine subscription, for example. In that process, 
they satisfy the enjoyment that many, many i>eople seemingly de- 
rive from entering these kinds of sweepstakes. 

Unfortunately, there are also fraudulent and deceptive sweep- 
stakes. Even sweepstakes that are not out-right fraudulent have 
often been promoted through mailings that tend to mislead recipi- 
ents, particularly senior citizens. These and other forms of decep- 
tive mailings are the concern of our hearing today. 

We are not alone in that concern. In addition to the comprehen- 
sive measure that has made its way through the Senate, our first 
two witnesses today. Congressman LoBiondo and Congressman 
Rogan, are the sponsors of relevant bills pending before this sub- 
committee. I know we all look forward to their testimonies. 

These gentleman have really, through their efforts early on, 
helped this subcommittee and now the House begin to focus our at- 
tention on this problem. I personally want to thank both of them 
for their efforts. 

I would like to take a moment, briefly, to turn your attention to 
some of the exhibits we have put up today. As they say, a picture 
is worth a thousand words. We have two envelopes that were en- 
closed in a sweepstakes mailing; one for ordering and the other for 
entering the contest with no order. Understand that a purchase is 
not required for entering the contest. 

[Exhibit.] 

Mr. McHugh. Ordering does not increase one’s chances. How- 
ever, you would not really know that by looking at the envelopes. 
If you order, your envelope says, “Yes: Reward Entitlement, Grant- 
ed and Guaranteed.” 

[Exhibit.] 

Mr. McHugh. If not ordering, however, the envelope says, “No: 
Reward Entitlement, Denied and Unwarranted.” Of course, you are 
expected to know, somehow, that ordering is not necessary. 

[Exhibit.] 
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Mr. McHugh. Another one of the exhibits that we will leave up, 
and I hope folks have a chance to look over them at their leisure, 
highlights the Urgent Notice that “You Were Declared One of Our 
Latest Sweepstakes Winners And You Are About To Be Paid 
$833,337.00 In Cash.” 

You are going to have trouble seeing, even with our large chart, 
the words that say, of course, that this is contingent upon your ac- 
tually having the grand prize winning number and, oh yes, having 
submitted it as well. 

[Exhibit.] 

Mr. McHugh. Yet, another one of our exhibits shows a congratu- 
lations card with the statement inside saying, “Congratulations 
From Both of Us. You are guaranteed to win a prize,” 

[Exhibit.] 

Mr. McHugh. This is accompanied by the “Official Prize Award 
Guarantee” certificate asking you, as a guaranteed prize winner, to 
sign the form, write down your orders, and keep a receipt for your 
records. Of course again, in the smaller type it is noted that “no 
purchase is necessary,” and you must read the official rules to 
enter without ordering. 

[Exhibit.] 

Mr. McHugh. We then have the “Official Rules” displayed, which 
you may take some time even with this large exhibit to figure it 
all out. It is extensive. 

So, our objective today is to hear from those who are closest to 
this issue, to begin in the House the process which the other body, 
the Senate, has already so ably advanced. Sweepstakes, in them- 
selves, are not evil. They are an effective marketing tool that are 
accessed by willing and satisfied millions each and every month. 

Experience teaches us where the laws fall short, the dishonest 
will flock and honest people will suffer. We are here to examine 
and, hopefully ultimately, to correct those shortfalls. So, I thank 
you all again for your presence here today. 

With that, I would call on the distinguished ranking member 
from Pennsylvania, Mr. Fattah, for his opening statement. 

[The prepared statement of Hon. John M. McHugh follows:] 
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STATEMENT OF CHAIRMAN JOHN M. McHUGH 
SUBCOMMITTEE ON THE POSTAL SERVICE 

AUGUST 4, 1999 


Congratulations to ail of ike people in our hearing room today! “You're 
guaranteed to win a prize. You were d&:lared one of our latest sweepstakes winners 
and you 're about to be paid $833,537.00 in cask. ” Of course, I also need to tell you 
that you have NOT won. unless “y^ have and return the grand prize winning 
number. " 

These are actual statements from recent sweepstakes mailings. However, yon would have 
had to find aid read the latter words in the mailing as opposed to hearing them from me. And that 
is why we are here today: do we need additional fed^al le^slation to combat mailed sweepstakes 
that use deceptive advertising to confuse and mislead r©:ipienls into purchasing unneeded items? 

We will hear from a number of federal government witnesses who will outline the scope of 
the problem (the Federal Trade Commission, the Postal Inspection Service, and the General 
Accounting Office), as well as consumer and nonprofit groups who will share their members’ 
perspectives (the National Consumers League, the American Association of Retired PerK)ns, the 
National Federation cf Nonprofits), and from representatives of the affected industry itself (the 
Direct Marketing Association, the Magazine Publishers of America, and the Promotion Marketing 
Association). 

Before proceeding, I must note that several Subcommittee Members requested specific 
witnesses for our hearing. As I stated in my Memo to the Members two weeks ago, while we had 
hoped to accommodate these requests, the limitations imposed on us in attempting to keep within 
a manageable timeframe resulted in our inability to invite all desired witnesses to provide oral 
testimony, in that regard, we have asked those particular entities to submit written testimony for the 
hearing record, and in addition, we will hold open the hearing record for a healthy period of time in 
order to ensure a full and complete record. 

The title of the General Accounting Office testimony sums it up well: when it comes to 
deceptive mail, which includes sweepstakes and other kinds of mailed material, "Consumers’ 
Problems Appear Substantial" We are not here today to condemn legitimate sweepst^es. 
Sweepstakesmailingsoftenarecompletelylawfiil.non-deceptlvemarketingprograms. Indeed, they 
seek to solicit a response - to purchase a magazine subscription for ''xnmplc - by saiisf>ing the 
enjoyment many people derivi* from entering sw^eepstakes. 

Unfortunately, there are also fraudulent or deceptive sw’eepstakes. Even sweepstakes thai 
are not outright fraudulent have ofien been promoted through mailings that mislead recipients, 
particularly our senior citizens. These and other ^'f deceptive mailings are the of our 

hearing today. And we are not alone in that concern. !n addition to a comprehensi\^e measure that 
has made its way the Senate, ou.^" first two witnesses today - Congressmen ■ 
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LoBiondo and Rogan • are the sponsors of the relevant bills pending before the Subcommittee. I 
look forwaixi to their input, with that of all of our witnesses, as we prepare to address the 
sweq>stakes issue in the coming weeks. 

Before we begin hearing testimony from our witnesses, I would like to take a moment to turn 
your attention to some of the exhibits we have put up today. As they say, a picture is worth a 
thousand words. 

We have two envelopes that were enclosed in a sweepstakes mailing, one for ordering, and 
the other for entering the contest with no order. Understand that a purchase is NOT required for 
entering the contest and ordering does NOT increase one’s chances. However, you wouldn’t know 
that by looking at the envelopes. If you order, your envelope says *'Yes: Reward Entitlement, 
Granted and Guaranteed." If not ordering, the envelope says: ‘Wo; Reward Entitlement, Denied 
and Unwarranted." Of course, one should somehow know that oniering is iK>t necessary? 

Another exhibit highlights the “Urgent Notice” that “Tow Were Declared One of Our Latest 
Sweepstakes Winners and You 're About to Paid $833,337.00 In Cash." You too may have trouble 
seeing, even with our large chart, the words that say this is contingent upon you actually having the 
grand prize winning number. 

And yet another of our exhibits shows a con^atulations card with the statement inside saying 
“Congratulations from both of us. . . You’re guaranteed to win a prize. . This is accompanied by 
the “Official Prize Award Guarantee” certificate asking you as a “Guaranteed Cash Prize Winner” 
to sign the form, write down your orders, and keq> a receipt for your records. Of course, in smaller 
type it is noted that no purchase Is necessary, and that you must read the official rules to enter 
without ordering. We then have the “Ofricial Rules” displayed, which may take you some time, even 
with this large exhibit, to figure it all out. 

So, our objective today is to hear from those who are closest to this issue. To begin in the 
House the process which the other body has already so ably advanced. 

Sweepstakes, themselves, are not evil. They are an effective marketing tool that are accessed 
by willing and satisfied millions. But experience leaches us, where the laws fall short , the dishonest 
will flock and honest people will suffer. We are here to correct those shortfalls. 

### 
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COMMITTEE ON GOVERNMENT REFORM 
2t57 Rayburm House Office Suilo^ks 
Wa»«ngton, OC 21^15-6143 


DECEPTIVE SWEEPSTAKES MAILINGS 
EXHIBIT LIST 



sew«i»s*Msas wBMCwt 


1 . “You Were Declared One of Our Latest Syveepstakes Winners And You 're 
About To Be Paid $833,337.00 In Cash “ Mailing from Time, Inc, 

2. “Congratulations from both of us... You 're guaranteed to win aprize..." 
Card from Publishere Clearing House dated October 14, 1998 

3. “Yes: Reward Entitlement. Granted and Guaranteed" and "No: Reward 
Entitlement, Denied and Unwarranted" Envelopes from Readers Digest 

4. "Don V Say No ” Back of Envelope from Michigan Bulbs 
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FOR YOUR i 
RECORDS I 

Guastumteed | 
CashTjriize ■ 
Wiftaer- ■ 

F.ntiy rcUimed | 









PLACE 

CERTIFIED WINNER 
LABEL HERE 

AND ORDER STAMPS BELOW 


for Novemte 19 | 
deadline. • 


Items Ordered j 


<IF NOT ORDERING - SEE OFFICIAL 
RULES FOR ENTRY DETAILS.) 

V ^ 

Psbiisbm Clearing House is pleased to guarantee an all-cash prize to yss 
because we are Kmfident that you W 18 meet the foBowing conditions for 
winning. Rease check that apply: 

1 reside at the address above; 

I am Dtd directly related to any Publishers Clearing House smpit^; 



1 have not won a ra^or Publishers Clearing House prize prior to 

this Giveaway. 

For the timely awarding of your prize, please return this form so it is received 
by Dorothy Addeo at Publisheis Clearing House by November 19. 1993. 

0Mt»- 

Daniel P. Doyle Eleonora McCormick 

Treasurer Secret^ ^ ^J^ ^..^ 

I You will be granted Fiee Inspection Priwiege on arpi E>f(3er you may 
piece. An wderwiHnteintainjourcuMomerstetus&t the highest level. 
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or $S HBoo Separfite^ fSbeawtor Mss. $65 aad SB} V you ban toe 
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speesd early took far 8a wfeadng amber far tta IS mn 
Superfrfze* (Givsaway No. S29 end ennounoe 0a winner on 
December 18, 1998 eboidd da ountoer come to bom tdstoJeSa f 
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returrad tor toe appicteto d«ane. we wA award 8a base tl Mtoon 
pria to an dtemate wtoner in a s econd dance random dwwing 
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Mr. Fattah. Thank you, Mr. Chairman. 

Let me echo what you have said and indicate that I will have my 
formal opening statement entered into the record. I think the two 
Members that we have before us and also Congressman Condit, 
here in the House, represent just a small part of what a significant 
vanguard of the consensus that exist in the legislative bodies here, 
that something has to be done about the fraud that is being per- 
petrated on so many people in this country through the scams oper- 
ated through these sweepstakes. 

We have to work as quickly as we can, here in the House, to join 
our Senate colleagues with a legislative product that we can con- 
ference on and put into law that would allow the U.S. Postal Serv- 
ice and other law enforcement entities, the tools that would be nec- 
essary to address this problem before we have additional victims. 

So, I want to thank you for convening us. I look forward to hear- 
ing from my colleagues who are going to provide testimony to our 
committee and guide us as we go forward. Thank you. 

[The prepared statement of Hon. Chaka Fattah follows:] 
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Mr.Chairman: 

I am pleased to join you in the “en bloc” consideration of six bills, 
of which five are postal naming bills. In addition to meeting the 
Committee cosponsorship requirement, the postal naming measures 
continue the tradition of honoring distinguished individuals who have 
made a difference in their communities and for this country. 

Along that line, I must point out two measures in particular, H.R. 
642, which designates the Compton Main Post Office, in Compton, 
California as the “Mervyn Malcolm Dymaily Post Office” and H.R. 643, 
which designates the Watts Finance Office in Los Angeles, California as 
the “Augustus F. Hawkins Post Office Building” which honor former 
Members of Congress. A third bill, H.R. 2357, would designate the U.S. 
Post Office located at 3675 Warrensville Center Road in Shaker Heights, 
Ohio, after Mrs. Louise Cinthy Stone Stokes, the late, sainted mother of 
our former colleague and friend. Congressman Louis Stokes. 

Congressman Dymaily represented the 31“ District in California 
and devoted particular attention to U.S. policies toward nations in Africa 
and the Caribbean. Congressman Hawkins, represented the 29’” District 
in California, served as the Chairman of the Committee on Education 

and Labor, sponsoring legislation designed to create Jobs and insure civil 
rights. 
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Mrs. Louise Stokes, the mother of former Congressman Louis 
Stokes and the late Ambassador Carl B. Stokes worked hard as a 
domestic for 40 years in order to give her sons’ an education and a better 
chance in life. And boy, did her hard work pay oif. Carl Stokes, who 
passed in 1996 from cancer, served as an Ohio state legislator, a well- 
known NBC television news anchor, a Cleveland municipal judge and 
Ambassador to the Seychelles, and island nation in the Indian Ocean. 
Louis Stokes, served in the Army, became a lawyer, served 1 5 terms in 
the U.S. Congress representing the 1 1* Congressional district before 
retiring last year and now serves as senior counsel to the Cleveland, 

Ohio megafirm. Squire, Sanders & Dempsey. This is a wonderful way 
to honor the mother of two distinguished sons. 

H.R. 1666, which names a post office in Madison, Florida, after 
Captain P. Kelly, Jr., America’s first hero and casualty of World War II, 
provides for an appropriate introduction for the consideration of H.R. 
2319. This legislation, sponsored by Chairman McHugh would make 
the American Battle Monuments Commission and the World War II 
Memorial Advisory Board eligible to use nonprofit standard mail rates 
of postage. 

Mr. Chairman: 

Yesterday, the Senate voted 93-0 to pass S. 335, the Deceptive 
Mail Prevention and Enforcement Act. That measure couldn’t be more 
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timely and more needed. I applaud senate, especially the sponsors of 
this Act, Senators Collins and Levin, for their initiative, due diligence 
and swift action. 

After receiving phone calls and mail from people in my district 
complaining about the problems associated with deceptive sweepstakes 
mailings, I found myself thinking about how the movie title, “the Good, 
the Bad, the Ugly”, captures the issue. 

Good, because some people do win. Bad, because prize and 
sweepstakes schemes appear to be criminals’ weapon of choice. And, 
Ugly, because a one billion dollar sweepstakes industry manages to 
swindle hundreds of thousands of consumers, many of them elderly, out 
of tens of millions of dollars a year. This must stop! 

The legislation passed unanimously by the Senate, and on its way 
to the House will require clear disclosure by sweepstakes and 
promotional mailers that a purchase is not necessary to win the contest 
and that a purchase will not increase your chance of winning. The bill 
provides additional investigative and enforcement authority on the 
United States Postal Service and authorizes civil fines of up to $2 
million for companies that violate the consumer protection standards. 

The provisions contained in the Senate bill serve to combat the 
enormous level of fraud and abuse perpetrated by many operators of 
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sweepstakes and prize promotions. It sends the message, loud and clear, 
that we are committed to protecting consumers and will severely punish 
deceptive, misleading and fraudulent practices by marketing mailers. 

Mr. Chairman, consumers are tired of being taken and ripped off. 
They should not be tricked into thinking a promotional mailing has some 
legitimate connection to the federal government, just because the mailer 
uses a seal or insignia, implies a federal endorsement or uses a brown 
envelope that looks like a government document. Consumers should not 
be tricked into thinking the “check” enclosed with the sweepstakes 
mailing, is negotiable - just because it looks real and they cannot read or 
see the tiny, small print saying, “this is not a check”. (SEE POSTER) 
Elderly consumers should not be preyed upon by repeated and deceptive 
mailings just so that they squander their Social Security checks and life’s 
savings to buy unneeded items in order to get closer to that “winning 
ticket”. Consumers should not be deceived by cute little stickers, rub off 
labels and mailings which are easier to read, fill out and send in if you 
order more bulbs or magazines. (SEE POSTER) 

In short, consumers should no longer be bilked by unscrupulous 
marketers and sweepstakes con artists. 

S. 335 provides consumers with a tough weapon and sweepstakes 
companies, large and small need to take notice. Your free ride is over. 
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As are your days of raking in Social Security checks and life’s savings. 
You are going to be held responsible for what you mail and how you 
mail it. And, finally, if you do not treat your mailing constituency 
better, we will have the option of calling you - toll free to be excluded 
from any further mailings. Companies, beware! 

In conclusion, I join Chairman McHugh in welcoming today’s 
distinguished panelists. We appreciate your time, interest and testimony. 
I also extend a special thanks to the Federal Trade Commission, the 
National Consumers League, AARP, the DMA, and the postal service IG 
and Inspection Service, for your hard work in helping Congress combat 
sweepstakes abuse. 

You should know that the only item I believe we need to 
add to sweepstakes legislation is a private right of action, allowing 
consumers to file suit in state court if a prize promoter or sweepstakes 
marketer continues to send mailings after you have called the toll-free 
number and requested to be excluded from future mailings. This private 
right of action is a provision in the Telephone Consumer Protection Act 
of 1991, which establishes consumer protections against unwanted 
telemarketing calls. Thank you. 
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Panel One - Members of Congress 

On January 6, 1999, Rep. Frank A. LoBiondo (R-NJ) introduced H.R. 
170, the Honesty in Sweepstakes Act of 1999, which: 

requires specific “Honesty Disclosures” notices in a specified font (16) 
on the envelope and first page of mailings using games of chance; 
prohibits mailings containing matter resembling a negotiable 
instrument unless it contains the notice “This is not a check (or 
negotiable instrument) This has no cash value,” or a notice to the 
same effect as prescribed by the postal service. 

Rep. Danny K. Davis is a cosponsor of this bill. 

On January 6, 1999, Rep. James E. Rogan (R-CA) introduced H.R. 

237, the Sweepstakes Protection Act, which requires that: 

any mailings using games of chance (including sweepstakes) contain 
clearly displayed disclaimers, printed on the envelope; and 
enclosed material, and requires companies to identify their principal 
place of business. 

Both of these bills were referred to the House Committee on 
Government Reform, and subsequently to the Subcommittee on Postal 
Service. 
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Mr. McHugh. I thank the gentleman for his effort and for his 
leadership, not just on this issue, but throughout the entire sub- 
committee deliberations. I would be happy to yield to the chairman 
if he wanted to make any additional comments. 

[Pause.] 

Mr. McHugh. We will go back to the chairman any time he says. 
With that, I did not know if you want, Mr. Chairman with ail due 
respect, I did not mean to interrupt. 

Mr. Burton. I apologize. We are talking about something else. 
I will leave the floor while I talk to her. I should not be out here. 
I have already made my comments. I appreciate you recognizing 
me again. Thank you, Mr. Chairman. 

[The prepared statement of Hon. Dan Burton follows:] 
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Statement of Dan Burton 
Before the Subcommittee on the Postal Service 
of the Committee on Government Reform 
Deceptive Sweepstakes Mailings 
August 4, 1999 

I want to thank you, Mr. Chairman, for calling this hearing on deceptive sweqjstakes 
mailings. Many Americans have expressed concent that some sweepstakes mailings deceive 
consumers into thinking that: 

1 ) They have w'on a prize when they have not; 

2) They need to buy something just to be eligible to win or claim their prize, when they 
do not; or 

3) Their chances of winning a prize will increase if they buy more, when they will not. 

Some of my colleagues have introduced legislation to try and protect consumers from 
decqjtive sweepstake mailings. I am pleased that Congressman Frank LoBiondo and 
Congressman James Rogan are here today to tetify on behalf of their bills. 

I am also glad to see Chief Postal Inspector Ken Hunter here today. I look forward to 
hearing his perspective on this issue. 

I also know anumberof State Attorneys General, including Indiana Attorney General 
Jeff Modisett, have been working very hard on behalf of victims of fraudulent mailings. 

Obviously, in order to protect consumers from fraudulent sweepstakes mailings. 

Congress needs to determine the extent of the problem. 

We also need to distinguish, as best we can, between legitimate sweepstakes that offer the 
possibility of winning, and fraudulent sweepstakes that mislead normal people into thinking they 
have won, or can increase their chances of winning by making more purchases, when this is not 
the case. 

There are other issues related to sweepstakes legislation that I hope we will examine 
today. One important issue is preemption of state laws. As a former state legislator, I am a 
strong defender of states’ rights. But I also understand the benefits of a nationwide standard for 
sweq)stakes mailings if the problem proves as extensive and harmful as some say it is. 

I think it’s also important that consumers who specifically indicate that they do not want 
to receive any more sweepstakes mailings have this request honored in a timely marmer. 

I look forward to today’s testimony and discussion. I hope that it will help the 
subcommittee identify a solution that protects consumers from fraudulent and misleading 
sweepstakes mailings while at the same time allowing the free flow of legitimate commerce 
throng the mail. 
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Mr. McHugh. I thank the chairman. 

I will next 3rield to the gentleman from Ohio. 

I should say to all in the room, one of the individuals that I, in 
my opinion, sadly had to disappoint, came to me very early on in 
tWs process and had made me aware of the efforts of his State’s 
Attorney General, who has been leading the fight in the Great 
State of Ohio, again, on this issue. 

I have become aware of his personal efforts in working with a va- 
riety of senior citizen organizations in helping to develop a case 
history of the abuses that have occurred in his district and in his 
State. We are looking forward to the Attorney General’s written 
submissions. We will go over them. I appreciate his understanding. 

With that, I would certainly be happy to yield to the gentleman 
for any comments he may wish to make. 

[The information referred to follows:] 
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Congressman LaTourette kas requested Ais information so that it can be made a part of 
the permanent record during the sweepstakes hearing of the Postal Servwe Subcommittee of the 
House Committee on Government Reform. 

Most of us are familiar with the various swe^s^^ awards that off^ $10 million prizes. 
We have all received them in the mail, the slick sweepstakes with the eye-grabbing headlines that 
state: “Congratulations, John Doe, You Are Our Newest $10 Million Winner!” It is only when 
you read the fine print that you discover fiiey are really offering gam^ of chance with 
astronomical odds of winning. This multi-billion dollar industry consists of sweqjst^es 
competitions that are often linked to direct-mail vendors who want you to purchase product such 
as magazine subscriptions, household items, videos, books, or comp^t discs. Ofi^ many of die 
one billion sweepst^es offers mailed annually are carefully worded to lead recipients to believe 
they imve alrejdy won this big prize, but that almost always is not the case. While most 
consumer disregmd fii^e solicitations, many fall victim to these potentially decq}tive business 
Unfortunately, vulnerable consumes, immy of whom are elderly, are deceived by 
diese slick marketing practices. They include personalized messages and purported legal 
documents that lead consumers to believe that they are among a select ^oup of winnem. 

State attorneys general continue to take si^ficant steps to curb sweepstakes abuse. Last 
year, fiiey collectively brou^t 192 actions against ill^al direct mail promotions, including many 
illegal sweepstakes promotions. Ohio joined 30 other states and the District of Columbia in an 
assurance of voluntary ccunpliance with American Family Publish^. The comply settled the 
matter without admitting any wrongdoing, but it did agree to no longer tell consumers they are 
finalist or winners unless they actually are, and it agreed to discbse the odds of winning its 
sweepstakes. We continue to monitor and enforce this agreement. It should also be noted that 
the following companies are currently (involved) in litigation initiated by several state attorneys 
general: Publishers Clearing House - Connecticut hidiana, Washington, Wisconsin; Guaranteed 
md Bonded/Time Inc. - Connecticut and Washington; and American Family Publishers - 
Washington. 

In an effort to work out these issues, the National Associ^ion of Attorneys Genial 
convened a multi-state working group to identify initiatives and safeguards to further protect 
consiuners from possible abusive and deceptive sweepstakes practices. The working group is 
currently examining the industry. Due to confidentiality concerns we cannot comment on our 
specific ongoing investigations; however, please note that more than 40 states are actively 
participating in these investigations. 

Last February, our association sponsored a public hearing in Indianapolis on 
sw^pstakes promotions to collectively det^mine the best ^proaches to prevent sweqistakes 
fraud. Industry representatives and victims had the opportunity to testify about these 
sweqjst^es practices before 1 1 attorneys general, including myself. Consumers described the 
financial and emotional toll that deceptive mailings had exacted paiticululy on vulnerable 
citizens. We heard heartbreaking stories of financial ruin, family friction, and emotional 
tmmoil. The witnesses testified that clever sweqistakes mailings have convinced people to 
purcb^e product they do not need or want because they bdieve doing so will give tl^m an 
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advantage in winning the contest. We learned tiiat individuals who do make purchases are 
targeted with ideated mailings, causing many of diem to purchase additional unwanted 
merchandise. Again and again, we heard that the central issue is whether consumers are being 
informed clearly that no purchase is necessary to enter the sweepstakes and that buying 
something does not increase their chances of winning. For example, an Ohio consumer 
testified tfiat the markrting practices of these companies were so aggressive that his deceased 
wife continued to receive sweepst^es mailing 10 years after her death. Another individual 
testified that her fether spent more than $100,000 on sweepstakes. A number of consumers 
have spent thousands of dollars on products, resulting in garages, closets, and rooms filled with 
magazines and other products. 

The industry f^ls that selfiregulation through its own standards ethical guidelines 

will help consumers to easily read and understand the terms and conditions of die sweepstalres 
offers. But none of the three trade associations present at the Indianapolis hearing was able to 
give even one example where self regulation had succeeded in forcing a member to end 
decqitive practices. 

I would also like to address our recent partnership with Congressman Steven 
LaTourette’s office in Operation Senior Sweep. Seniors located in his district in the Cleveland 
area were asked to save their junk mail for four weeks. We helped sort the mail and reviewed the 
information for possible fi^udulent solicitations. Our office collected thousands of pieces of mail 
fiom more than 500 Ohio seniots. Thus far, we have analyzed a total 3,580 pieces of mail, of 
which 45 percent, or 1,624, represrat sweqistakes oriented mailings. Of those mailings leceived, 
324 wQ'e fitim the mainstmam sweepstakes organizations (Publishers Clearing House, Ream’s 
Digest, American Family Publishers, Lindenwald Fine Jewlery, and U.S. Purchasing Exchange). 
We found that one particular individual received 150 sweepstakes notifications over a four week 
period. If this senior was the winner of the prizes suggested in these sweepstakes offers, he 
would have won more than $120 million, tlvee cars, two houses, and a cruise. IThese seniors 
also received more than 300 charitable sweepstakes solicitations from different companies. 

While the office is still in the process of analyzing the information, we have determined 
that a number of direct>mail operators or solicitors should be investigated. As mentioned before, 
we are currently conducting a number of ongoing investigations: we are unable to discuss these 
cases specifically at diis time. However, once the information is completely analyzed, we plan to 
sulnnit to Congressman LaTourette an executive summary of our findings. 

Further, I want to commend Representative LoBiondo for the introduction of H.R. 170. 

The requirements for conspicuous and explicit notices on the envelope, first page of the 
solicitation, and any included simulated check will help to prevent individuals from being 
misled. However, we would encourage the committee to consider amending the legislation to 
include ^ditional safeguards such as: 

• Prohibiting representations or implications that a person is a winner or stands in a better 
position than others in a mailing to receive a sweepstakes prize. 

• Require qualifying language, such as “if you have the winning number ” to be equal in 
size and prominence to the accompanying r^esentation. 
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• Inhibit r^resentations and tiiferences that ordering a product increases one’s chances of 
winning. 

• Require a standard, simple, alternative means to enter the sweepstakes without placing an 
order. 

• Require disclosure of odds, **No purchase necessary” message, and other relevant 
information, styled similarly to the Food and Drug Administration’s standard food 

label. 

• Require a simple, ea^-to-use process for striking one’s name from a solicitation list, 
including the availability of a toll-fir^ telephone number for such purpose. 

• Prohibit the use of facsimile checks and language designed to imply 
government endors^ent or afUliation. 

Reform of the swe^takes marketing industry is urgently needed. Promoters should be 
prohibited from burying key disclosures in fine print, thereby deceiving or misleading 
consumers. They ^ould also be prohibited firom implying that purchasing a product will ^ance 
consumers’ chances of winning and claiming that they are already winners unless foey are. We 
are working on legislative reform efforts in our respective states to address this issuer and it is 
ess^tial that Congross address this issue at the national level. 

Finally and most importantly, given the extensive efforts by the states both legislatively 
and throu^ <mforc^ent »;tions, all the states hope that any federal law on the sweq>stak^ 
issue will contmn strong non-preemption language. 

We ^}pr^iate Congr^sman LaTourette’s efforts and the committee’s willin^ess to 
hold hearings on this issue. As always, please let us know if you have questions regarding this or 
my other issue concerning our office. 
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Mr. LaToueette. I thank you very much, Mr. Chairman. 

I want to thank you for holding this hearing. This hearing on 
this legislation is probably one of the most important things this 
subcommittee has done since I entered service on this subcommit- 
tee in 1997. 1 also want to thank very much Mr. LoBiondo and our 
colleague, Mr. Eogan, for their legislation giving us the opportunity 
and the vehicle to talk about something that is a big concern. 

The need for Federal legislation in this matter became apparent 
to me, as the chairman indicated, when we put together something 
known as operation senior sweep in our district. 

We went around to the senior centers and we asked 500 senior 
citizens to save their mail for just 30 days. We all got together on 
a Saturday in May and sorted it. We had 10,000 pieces of mail. We 
have turned it over to our Attorney General, Betty Montgomery. 
She is in the process of sorting it. 

She has already discovered questionable practices and potential 
areas for prosecution. The operation senior sweep opened up a flood 
gate of tragic stories from our district as well; stories where you 
could not believe what was happening to senior citizens who were 
being preyed upon by some of the direct mailers. 

There was a woman from Solen, OH, who drained her savings, 
squandered her pension, and maxed out a $15,000 pre-approved 
credit card. We are not going to talk about pre-approved credit 
cards today, but she went out and she charged $15,000 on this pre- 
approved credit card. She has liens on her home. She stands to lose 
her home. 

She gets mad at her adult children when they try to tell her to 
stop entering sweepstakes because she believes that will somehow 
prejudice her chance from winning the sweepstakes. There is an- 
other woman from our district that contacted us who discovered 
that her 81-year-old grandfather had drained his savings twice. He 
has over 50 subscriptions to magazines. 

Those subscriptions go to the year 2010 for magazines that he 
has no interest in. She contacted the local Post Master and asked 
if she could rent a post office box to hold the mail that her father 
was receiving. The Post Master said that the biggest post office box 
would not be sufficient to hold a day’s mail, yet Mone a week’s mail 
when she could make the 120-mile round trip. 

We also had a woman share with us a month’s worth of mail that 
she discovered that her 85-year-old mother-in-law had when she 
moved her into a retirement village and she was horrified. There 
was one mailing from a group, and this is apparently becoming at- 
tractive, that not only can you give while you are alive, but they 
have also written instructions on the back on how to reconstruct 
your will to keep on giving after you are dead. 

So, the words “until death do us part” apparently do not apply 
when it comes to sweepstakes. We have put together, and I appre- 
ciate, again, the chairman’s willingness to let us include in the 
membership materials the results of what it was we did. 1 just 
wanted to share a couple of the observations that our Attorney 
General had that is already addressed in Mr. LoBiondo and Mr. 
Rogan’s legislation. 

One is, according to our Attorney General, that the odds of win- 
ning should be prominently displayed and not buried in the fine 
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print. Here is a sweepstakes that says that this individual has a 
chance to win $2 million. But when you get down to the fine print 
and you determine what the odds are, the odds are 191 million. 

Now, you may not think that is substantial, but you need to con- 
sider this. That the odds of a person falling out of bed and dying 
are 1 in 2 million. The odds of someone giving birth to quintuplets 
in this country is 1 in 85 million. So, the senior citizen who enters 
and makes a purchase under this sweepstakes has a better chance 
of having quintuplets than they do of winning this particular 
sweepstakes entry. 

I suppose the good news is, on the bright side, senior citizens in 
this country have much better odds of not being hit by a meteorite. 
Those odds are 1 in 10 trillion, as opposed to 1 in 191 million. Mr. 
LoBiondo also talks in his legislation about look-alike checks. I 
know we have all seen the look-alike checks. These look like money 
orders that you purchase at the convenient store. It is hard for me 
to figure out that they are designed to do anything but trick the 
seniors. 

Last, as the chairman points out in his large blow-ups, we really 
need to make sure this person did not win $833,337, when you 
have in the smallest of pica print that you have to have the win- 
ning number and you have to have it sent in, in a timely basis. So, 
I very much appreciate gentlemen your legislation. 

I look forward to hearing from you. Just by way of thank you, 
Mr. Chairman, I would very much like to thank you and your staff 
for accommodating us. Thanks to Sarah Resnick of the National 
Association of Attorney Generals here in Washington for their orga- 
nization’s fine assistance as we got ready for this hearing. 

I yield back my time. 

[The prepared statement of Hon. Steven C. LaTourette follows:] 
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Committee on Government Reform 
Subcommittee on tbe Postal Service 
August 4, 1999 


I’d like to thank Chairman McHugh for holding this important hearing, and also 
recognize Mr. LoBiondo, authoroftheHonesty in Sweepstakes Act of 1999. This common- 
sense legislation will protect the public, and especially our senior citizens, who are often misled 
by sweepstakes. 

The need for federal legislation was made abundantly clear to me this year after my office 
completed a districtwide mail-collection project called “Operation Senior Sweqp.” 

We launched a public education campaign about the pitfalls of sweepstakes and other 
mailings, and recruited hundreds of seniors from local senior centers. We told our seniors 
exactly what to be on the lookout for -- from sweepstakes to foreign lotteries to bogus home 
repair schemes. We asked %niors to save all their sweepstakes and other direct-mail 
solicitations for one full month, and asked Ohio Attorney General Bertty D. Montgomery to 
review some of the mail This is the first project of its type ever launched by a congressional 
office in conjunction wifti an Attorney General’s ofiice. 

Nearly 500 seniors from the Cleveland area saved their mail in April at my request. In 
May, we all got together one Saturday morning at a local senior center and sorted through a 
mountain of mail. We then turned over many boxes of mail like this to Attorney General 
Montgomery for review. Her office is still analyzing nearly 3,600 pieces of mail, but has already 
determined that a number of direct mail operators should be investigated. 

(deration Soiior Sweep opened a floodgate of tragic stories from families and seniors 
who have been devastated by these misleading sweepstakes. 

• A woman from Solon drained her savings, squandered her pension and maxed out a pre- 
approved SI 5,000 credit card on sweepstakes. She has liens on her home and stands to 
lose it, yet she is infuriated that her adult children are trying to help her. She fears theyTl 
jeopaniize her chances of winning. 

• Another woman from my district discovered that her 8 1 -year-old father, a Goodyear 
i^iree in poor health, has drained in his savings twice, wasting $12,000 on products he 
doesn’t use and magazines he doesn’t read. He receives more than 50 magazines a 
month; some subscriptions are through the year 2010. His adult daughter wanted to have 
his mail forwjuded to a post office box so she could monitor the sweepstakes entries; she 
was willing to make a 120-miie round-trip drive once a week. The loc^ postmaster told 
her he didn’t have a post office box large enough to hold a day’s worfli of her father’s 
mail, let alone a week’s. 


-I, 
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• We also had a woman share with us a month’s worth of mail she discovered when 
moving her 85-year-old mother-in-law to a retirement village. In one sweepstakes 
mailing, a small charitable organization provided instructions on how to change her will, 
and the exact language to use. The Better Business Bureau tells us this practice of 
"planned giving” is ^coming quite popular. "Until death us do part” apparently doesn’t 
apply when it comes to sweepstakes. 

(iteration Senior Sweep has proven to me that seniors are mercilessly targeted by these 
companies, and the more a senior responds, the more mail he or she receives. I am also 
convinced that seniors genuinely believe toey increase their chances of winning by buying 
products or making a donation. These mailings are hi^ly personalized, sometimes invoking the 
recipient’s name a dozen times or more. Some appear to be personally highlighted; others 
contain Post It notes that look like th^’re handwritten. 

I encourage folks to take a look at the blue folders like this one that I’ve left on the back 
table in the hearing room, hiside, you will find press clippings on Operation Senior Sweep, a 
summary of die project, and some mail samples 6x)m among the 1 0,000 pieces we amassed. In 
addition, you’ll fmd written testimony from Ohio Attorney General Betty Montgomery, who has 
been an active participant in the national effort to curb direct mail abuse. She believes that any 
legislation we pass should certainly address these issues; 


This Reader ‘s Digest sweepstakes carries a $2 million prize. The odds of 
winning, found here in tiny type, are 1 in 191 million. If you don’t think those 
odds sound too bad, considenr this: The odds of a person falling out of bed and 
dying are 1 in 2 million; the odds of having quintuplets are 1 in 85 million. So, a 
senior has a better chance of falling out of bed and dying or having quintiqilets 
than winning this Reader s Digest sweepstakes. On the bright side, seniors have a 
much better shot at winning this sweepstakes.than getting hit by a meteorite. 
Those odds are 1 in 10 trillion. 


• Look-alike cashier’s checks and mo ney orders should hav e a disclaimer . A$ Mr. 
LoBiondo suggests, they should clearly state: “This is not a check. This has no 
cash value.” These are “money orders.” They alllook pretty real 

to me, and even have what appears to be a carbon copy. 

« The "If you have the winning entry” language .should he as prominent as claims 

that a person has won something . This is a Time sweepstake entry that claims in 
huge, bold type that a the recipient has won $833,337, and the check is on the 
:^y. Look how small the "if” disclaimer is. 

With more than 400 million sweepstakes offers mailed to Americans each year, it is clear 
that the sweepstakes offers continue to mislead many, despite a crackdown from Attorneys 
General like Ohio’s Betty Montgomery, and despite pleas from the industry that it can police 


- 2 - 
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itself. 


rd like to thank the ne^Iy 500 senior dtlKsis from my district who so diligently helped 
with Operation Senior Swe^, as well as roy 19* District Senior Task Force. Fd also like to 
extend my sincere frianks to Jennif^ Womer-Carkon and Hele^ MacMuiray of the Consumer 
Protection Division of the Ohio Attorney General’s office, and Sarah Reznek of the National 
Association of Attorneys General here in Washington, DC, for their invaluable counsel and 
assistance with Operation Senior Swe^. 


- 3 - 
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HOTICE OF PHISE DELIVSR¥ REOUIRiKIEim 


MOnce OAm jfarch 20, 1999 


3959 Brsms^ ^ 
Cleveland, OH 44122*4517 


American Breast Cancer Foundation 
6920 Donachie Sd. * Suite 102 
Baltimore, MD 21239 


EASY CLAIM «J 

AA162670 

1500 per month 


12 Mon^ 


DearBettie, 

This Prize Delivery Reoairemeats Notice is beii^ sent out specifically to you as notice that you have 
ehpbte andlisve seet selected fin- this {^ize 

A series of 1 2 certified checks in the amount of $SC0 ^cb will be prepared and mailed to you on a 
monthly basis upon meetmg two single prize deliveiy retpiireroenta. The requirements, are as follows. 

, ^ y so that our Msmsei can record your 

entry numbtt ana imifyyour quahScatiofl. The Afiidavit will be used to determine if you are the 
bearer of the preselected winning entry number (see official rules for details). 

You must return your completed Afiidavk to dm American Breast Cancer Foundation postmarked no 
later than May 3 1 , 1999. usetheencksedr^Iyenvelope for diis purpose. 

if 1 did not congratulate you on your selechon and ask a small favw of you in return. 


This is a char^ swccpsmkes, which has os its sole purpose the raising of funds to support the work of 
die American foeast Canoer Foundation. And, as you know, ail women are at risk of breast canca'...5 new 
ca^ is dia^t^ied every 3 minutes. Much more research and p'e^^tioa are needed. 

So, please mail la your Affidavit today and if all possible enclose a check for $5 or $7 aloi^ with it 
Your gift, although not required to enter or wm, could save a life. 



F,S. If an oppmtuni^ ti> win $500 ataondi IsnH enough reason to eaclosea small gift • do it ferycur member, 
orforyourself There’s so much to lose ifwe doit alljoin in the fight against breast cancer. 


RETURN This ENTIRE SECTION 


AFFIDAVIT FOR PRIZE DELIVERY 

I,BettieBiston 

Do wanant tiiat I am an eligible partic4>^ in the *^asy Claim Cash Swe^jstakes*. Upon 

return of this Affidavit and the pi^lectra wizmieg Easy Claim H to Prize I uad^tand 


that S6,000 ^00 per mimA ibr one fidl year) wifl be maOed to me at 3959 Brainard Rd. 
Clevefamd, OH 44122*4517. 

Q Yes, X am not employed <x related to any pescsi employed hy Amsican &east Cancer 
Foimdation. 

□ Yes, lam 18 years ofage (or older) and know ofno reason why I shouldnot be eligible. 

Q Ves, American Breast Cancer Foundation may send o^pri^ winnings to the address below. 

□ Y^, please i^ieaseow first oftw^lve $500 moodifychedcsifl am the winner. Enclosed is my gift 
to si^^rt American Breest Cancer FoundatiMi; 

. $100 


Please mt^your cheek payable to: Ameneaa Breat Cweeer 


39S9 Brainanl Rd. 

Clevelmid,OH 441^517 
□ I will not contribute, but enter me in the sweepstake. 


Sigamue_ 
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The I 


imiDiPi 


ce of Annual Mammograms 


‘A is the best cool 

available today for detecting breast 
cancer. Monthly self breast etcams 
are not a replacement for a mam- 
mogram. A mammogram can 
detect breast cancer up to two 
years before you or your doctor 
can feel a lump. 


Id r I I T r A 









• »«*>«](«**»« 3-DIt3tT 44 
OSS60i-l 01427 


Painesvilla. OH 44077-3156 



l&bSl 3 '^ 7 IS 


TWO /lILLIONTfOlUR 

/ 6 Ra«» PRXXlJcntIQj, 

ri {KeHIENTAbO^RMoaiVEftY 

^■***-^ CteekhaiaoctfyifatfdmsisfncsoRect. 

Mafca 407 o oo*Otio»^ at tefft 

NEGOTIABLE ENTSY ONLY FOR POTENTIAL WINNINGS 

n OniDlMML DOC^JMe^r MUCD ONLY BV nOA 

** * ' ViMireofM.fMumSivMiySO 






Rs**?4WS'ff**** T«IS(I*'>»S*.3S 




HUTQ' 3-01017 441;^..^:!. . 

M..}.l..lll...lM.i(,i<l,.IIn'T;{t.i.i..li...li«..Mll.ll..l ' 

088601-1 01427 


WQ M. JacKsoiY Hpt. 211 
painesvilie, OH 44077-3156 


1&8S1 3^715 05WSD 


' Tiftmiiiiriff 


IVE fWOOSANRi 
s PUiec^iai, 


NESOTIAOlE ENTRY ONLY P0 POTENTIAL WINNINGS 

< S . OnoMM. DOOUMOn- <MKD OMIT ey KM 
''SiWlSIl.aaiiM.natumtqiMay W 
f6rl!Pnn*r«' SalMiUon Ora«wln». 
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OFFICIAL PRIZE LIST 


<3ran€f Prize 

$45,000.00 Winner’s 

Customer 


Sweepstakes 

Choice Prize 

Appreciation Prize 


<900) 

(OSO) 

Sweepstakes 




(980) 


$2.00^000.00;:^ in 

$45,00a00 paid in one lump 

$750,000.00 paid In one 


20 

sum wimer's chose of 

lump stall Include 


of $100,000.00 each. 

comparable march^dlse 

$500,000.00 prize, 


{$200,000.00 Oanand 

o^ered in Sweepstakes 

$250,000.00 sustaining 


Bonus would fae paid 

presentations. $4,500.00 

customer bonus. 


immediately with 1st 

Demand Sonus would be 

($75,000.00 Demand Bonus 


installment when 

paid immediately wHh whiner's 

would be paid immedlateV 


wItMierreoliag n,] iliTonfncIT' 

cImmcs o^ca^ men^iant^e. 
Winner must reply as directed. 

w4ih sum when wkuiar 

i^iies as doected j 





39 


Ohio's (oiigressional Dhtrittknior M Force 

5 OPERATION FENIOBSWEfP: 

Sweepstakes, scams and junk mail 


Examples of Potentially Fraudulent Solicitations 

1. Financial Aid 

♦ Investment Offers: You receive an opportunity to invest money in a “safe” investment that is sure to 
make you a lot of money. 

♦ Work-at-home schemes: You are offered die chance to do some kind of work at home, such as 
stuffing envelopes or assembling parts, for which you will get paid. You are asked to send in money 
up front for mailing lists and/or other items or services. 

t Chain letters and pyramid schemes: You receive a letter telling you that you can make a lot of 
money by recruiting people either to send you or others a smaller amount of money. 

♦ Credit repair services: You receive an offer stating that for a fee — which you must pay up-front — 
the company will “fix” any bad credit you have. It may claim it will write to your creditors or will 
create a new identity for you. 

♦ Financing Offers: You receive an offer for a credit card, credit account, or loan which misrepresents 
its terms or is otherwise fraudulent. For example, you are offered a “gold” credit card, but it can only 
be used to buy over-priced jewelry from a specific retailer. 

i. AuMotIve Fraud 

^ Automotive repairs: You receive offers for certain automotive repairs or services, but when you go 
in to have them done, you must pay additional shop fees for other charges not previously disclosed, 
or you are told that there are other problems with your car that require repair. 

4 New auto sales practices: You are offered a coupon for a discount on a car, but the dealership has 
marked up the price of the car or is unwilling to honor the coupon as offered. For example, it offers 
options you don’t need. 

I Real Estute Fraud 

4 Home repair (like repairs for foundation, roof, interior, siding, windows): You receive an offer 
for repairs from a company not licensed in Ohio, or the offer is deceptive regarding what you get for 
your money. 

4 Resort property timesbare sales and promotions: You receive an offer for a prize of some kind, 
like a camera or discount travel package. In order to accept it, however, you must sit through a 
promotion for membership in a timeshare at a “resent,” or you have to pay a “redemption” fee. 

4 Pwt control services: You receive an offer for ractermination services which is deceptive about its 

effectiveness, safety, or cost, or you receive an offer for an estimate on extermination services and are 
told you need the services when you do not. 

4. Healtli Fraud 

4 Health Products and Services (such as vitamins or diets): You receive an offer which 

misrepresents the effectiveness, quantity, or cost of a health-related product or service. For example, 
a “year’s supply” of vitamins lasts only three months. 
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♦ Rei^ ^ns/gynwastums: You receive an offer of memberahip in a club, but tlwi club is oat 

register or tiie offer mia'^esents flie costs of ttie membership or the services provided by the club. 

♦ Pre>need burial plans and other funeral services: You receive an offer to put money in escrow for 
the fiiture purchase of a casket or other servkra, biU fee offer is misl^ding or fiaudident because, for 
example, the casket is not set aside, the services ate not available, or you are improperly charged 
interest. 

|. ImonictFtaid 

♦ Sale of life, property or auto insurance: You receive offers of insurance that violate the insurance 
laws, sach as offm to sell you insurance products vsfeidi are not licensed in Ohio. 

6. Prat dm 

♦ Lotteries: You receive an offer to buy a ticket which makes you eligible to win a certain amount of 
money. Oniy the State of Ohio can o|»tate a lottery in Ohio. 

♦ Sweepstakes: You receive fee opportunity to participate in a sweepstakes :/you buy certain 
merchandise (like magazines), if you call a 900 number that charges you for the call, or if you make a 
contribution to an organization. For fee most in Cfeio you cannot be required to buy somefeing 
or pay money tor the chance to participate in a sweepstakes. 

I (liaritableMicItationi 

t SdlicItatioBS from charitable organizations or professional fiind-raisers: You receive a requ^t 
for a donation which violates the laws governing solicitetions in Ohio. For example, fee charity or 
organization may be nonexistent, or fee organization may use a confusing name. 

l Nsallann! 

♦ Travel-related <^ers: You receive offers for vacation chibs or discount vacations feat ae deceptive 
about what you actually get for fee mcmey. 

4 Home furaishings and appliances: You receive offers for discounted items feat misrepresent 
vmranties, quality, function, costs and other a^ects of the product 

4 Sale of magazines aud other publications: You receive offers feat misrepresent fee duration and 
cost of subscriptions. 

4 Non-charitable fund-raising (like political and public issue solicitations): You receive misleading 
or deceptive requests for contributions to organizations promising to “fight” for you in Washii^ton or 
perferm other advocacy functions. 

♦ Telephone service offers: You receive a check, a promise of “free minutes,” or some other deceptive 
offer to sudteh your long-distance service carrier to another carrier. If you agree, the service may not 
be of the quality or price offered. If you do not agree, you may get slammed — that is, your long- 
distance service may be switched without your approval. 

4 Home Food Service Plans: You receive a phone call offering a free meat sample if you agree to have 
a sdesperson make a presentation in your home about a home food service plan. The salesperson 
says you will save money by buying bulk quantities of food, like enough for six monfes or a year, and 
that the plan will provide you with all your food needs. The actual cost of the food plan, however, far 
exceeds what con^arable food items would cost in the grocery store. You also end up having to buy 
food from fee store to supplement your food plan, and the tood runs out betore the end of fee 
promised time period. 



Sweepitakeucams and junk mail 


Information jheet 

What i! tile problem? 

We’ve all received them in the mail, the slick sweepstakes with the eye-grabbing 
heMIines such as; “Congratulations! You have won a cash pri^ of $25,000,0001” Of«)iirse, 
the promise that you’ve already won the money typically comes with a tiny disclaimer, such as 
“If you have the winning entry.” 

Sw^pstakes competitions are often linked to direct-mail vendors who want you to 
purchase a certain product, such as magazine subscriptions, jewelry or housdiold items. Often, 
many of the 400 million sweepstakes offers mailed annually are carefully worded to lead 
recipients to believe they’ve already won something, but that generally is not the case. While 
many of us pitch these entties in the trash as soon as we see them, many others particularly the 
elderly — succumb to the sales pitch and wind up purchasing goods or services they don’t need or 
cannot afford. 

In, the last year or so, there have been a number of news stories about seniors felling 
victim to unscrupulous direct-mail vendors. For instance, last year an elderly Baltimore woman 
flew to Florida to claim her supposed $11 million prize. According to the woman, the number 
she scratched off of her "security seal” was an exact match with her 11 -digit “personal prize 
claim number.” She was one of about a half dozen people who traveled to Florida at their own 
expense, fully and erroneously convinced that they had won huge cash prizes. 

In fact, last year Ohio and 34 other states joined in a lawsuit against American Family 
Publishers. The company settled the case without admitting any wrongdoing, but it did agree to 
no longer tell consumers they’re finalists or winners unless they actually are, and it agreed to 
disclose the odds of winning its sweepstakes’ off^. 



Operation Senior Sweep is being organized by Congressman LaTourette’s office in 
conjunction with the 19*^ District Senior Task Force, a group of local volunteers who have been 
assisting LaTourette (R-19, Madison) with senior and consumer issues since 1995. Operation 
S^or Sweep will serve two purposes: to expose and combat the exploitation of seniors; and to 
educate consumers about bogus contests and offers. The hope is that through educational efforts 
no senior will be victimized again. 
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Kowwill Opetatiiin koior WHi) 

From Monday, April 5, 1999, to Friday, ^ril 30, 1^9, Operation Senior Swe^ 
volunteers will save their mail solicitations. At Sie rad of the four-week collection period, 
volunteers will send or deliver their collected mail to a central location. Volunteers who are 
interested in helping the project further will meet to sort the mail before it is sent to law 
enforcement officials. Congressman LaTourette will assist with the sorting, and law enforcement 
officials will be on hand to assist the senim* volunteere. 

What happeni to the mail after iff iorted? 

The sorted mail will be delivered to Ohio Attorney General Betty Montgomery’s office, 
where officials will review it to det^mine if any fraudulent or criminal ^tivity has otxuned. 

The results of Operation Senior Sweep will be announced and all volunteers will be r^ognized. 

Why is Congressman LaTourette spearheading this project? 

There are several reasons. First, Congressman LaTourette’s 19* District Senior Task 
Force has been actively involved in many issues involving seniors, from Medicare reform to 
coi^umer issues. In addition, the 19* District is an ideal choice for such a project becmise it has 
more senior citizens than any other congressional di^ct in the state of Ohio. Finally, 

LaTourette is the only Ohioan on tha^^astal Service Subcommittee of the House Committee on 
Government Refonn, the committee which will be addressing sweepstakes reform legislation in 
the 106* Congress. Congressman LaTourette is a co-sponsor of the “Honesty in Sweepstakes 
Act of 1999,” H.R. 170. This measure addresses the growing concerns about misleading 
sweepstakes and cashier’s check look-alikes by requiring certain key disclosures. This measure 
is one of the key initiatives before the Postal Service Subcommittee in the 1 06* Congress. 

WhatoRtheCungmsdo? 

Operation Senior Sweep will be featured in an upcoming hearing before Congressman 
John M. McHugh (R-NY), chairman of the Postal Service Subcommittee in the House of 
Representatives. LaTourette said when the results of Operation Senior Sweep are available, he 
will share them with the subcommittee. LaTourette hopes to recruit about 500 volunteers, and it 
is expected that upwards of 10,000 pieces of mail will be collected and sorted. 

For Wore litfomatiOD: 

If you have any questions about Operation Senior Sweep, please call Congressman 
LaTouretfe’s district office at 1 -800-447-0529 or contact Deborah Winston in his Washington 
office at 202-225-5731. 
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A CLEAN SWEEP 



Seniors respond to cal! for potentially illegal sweepstakes mailings 


£ »crj su often, 

woaWdK^s 
SSwSiQ 
set into the 
mail in Maftiia 
MeStein. 

lenttlieMadi- 
ooa TownsUp 

flieLraioKy wouW 
national committee to help pre- 

'•Weprgfcafelygettoaeof 
these types of iSngs a day.” 
Ra^ 5^ '1 Slink 
there sie so ctaiq! tjf feese (hite 




help stop questionahle 
maU solici^om tlui attempt i 

Rep. Steven C. UTswUe ' 

Sweep.^^**” 

The sweep invclyed orate 
ftun 30Q seoiora coliectiiig 


U Lake and AsMab- 


eaa^ Cnydiega Coenty. 

Ob Suuiday, Lalbwene's 
. staff asd agie^ of etttiots 
gatbared « the Braweisg 
Seain Ceaw is WiUon^by to 
sift &ras^ non thu £.000 
pieces of fw^l enltected hj »en- 

Fwantlally ftaudolent nait- 
inp wen turned over to Ohio 
Attgmev Genei^ Betty Moni- 
gotaetyS office. 

'I'm acnally snioned by die 
volow of mail tbesa seniors 
have eoUttted.** said 
Ulburene, R-Madlaon idllage. 
“OpnUi« Soior Sweqt i» 
(sovlsg udHtt-we lirudy ws- 


'ftMi'vegotiiwttt'O.S. Rep. SInvenC. LaTourette. R-Madisen VilftQe. right, works wiOi senins, fwn left, DieRVhegBrof Wi&n^Bnd 
Edeen Hughes and her husband, Wsyne. ol EasCaks to sort thRx^ |urtk mail a the Browning Senlar Ceater in tVttioi^by. The wadi 
was pert at OperaGon Senior Sweep; sn ^fort to promote consumer aMareness ol potency fiwidu!«)t soDetatIws, 


"Operation Senior Sweep is proving what 
we already suspected — that seniors are 
mercilessly targeted by these sweepstakes 
companies. ’’ 

U.S. REP. STEVEN C. LATOIlRETTE 

CONORBSSMAN PROM MADISON VILLAGE 

Hearings were held la dc 

cilesaly targeted by these most was the kiod of sc^icita. Senate, where the w« 

swewt^ms conuMiiies.'' dons received by resideots Kim spoese^ by Sen. Beo 

WbiuipredLsTeereaetlM the Pat<diiiis. NigbdKne.R-Colo.Jucehear- 


just takes eat stump oed a letter by U.S. Rep. FtaokLaBiaada, 
R-N,J. 

In the meantine, the House 
bill wu assigned to the Koose 
Suberounittee on Postal S(U- 
viee, 00 which LaToureRe sits. 
The WU would retiuire sweep- 
stakes Toailen n elwy stale 
ceaaio iofeimaiion in Oieir pro- 
tnehonal materiah. IseludiDg 
aay contest attoy docuoiaaU. 

“ ■ 


hsUM^MmtfeMnusUbas : 
C^-^SM 8 EP>yagBA 5 ^ 


SWEEPA. 

'PromFageAl chai^og feet to people who 

ihititbanofTertopaiticipamin enter swecpsialxs. 
asweepBCakesorgameorcIiaiice As a result, people who cbac» 
and that "no purchase is tegamed not to buy msgaane suhsenp- 
ethee to win a prize or esAance 6oas or ofiier proinotiwbel mer- 
your cbattces of whiling a ehandise sousi be given the same 
pfee." cbaBce Of wianiog a prim as, 

Fedeial law proUbils con^ ftose who decide to make a pw- 
ties ftom rsqniniag a putehasc or chase 
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Fieegfiii the elderiy k^S: 


mmSUGK Fresfance Writer 


csm^lsts &tint perils wto have lost thousa&ds I II Liiiiiin,HiL 

dollars and received nott^ in return. .»*<ua- {j.Qtao is^ 

One Jewish senior citiiWB awn file East Side of i ' • ••• •.■••jjB 

Cleveland is believed to have lost 1 - 

M mudi as *75,000 T^nim to of AvitfKl * ~ 'SSS^I^ Iz'^^iSiUSlil, 

aauduient sweepstakes claims. -bmOnti-,, s?T2r«-».. 

Dismayed ianiSly memben have , — 

agreed to talk to tlw CJN pcovid- ' _.1_.'^ aaegg 

aig ^ sdentittes Eanaan ^ 

“If somdiody had told «e this J 

woidd happen to my fathec. 1 155rffiK». SSi 

would never have bsUeved if i. i n , « , i. ,a«..,m* „ >i i , i . 

says the victim’s eldest daughtec ' 

who lives out-of-state. Anotiter sis- iJSiSL'SSSffSl'iSaSJSiSfZlSI^SSk 

tar who lives wia» hw 77-jraarold : — 

widowed father, says he has 

<^^^^^psa=~-E=a. 

SSSSSSSptST' 

ftmllymesntes say they BUS- aeusa. /'^/, 

pected “something was not ri^r ~ .■». « uum^ t. r««:. » 

during most retsnt Thanks- «<«»*- 

givtog holiday together WhM the PagMus. as it la tmown by authorities. The 

W 0 of conversauon to Hn^ matters, BBEIscow*rnedthatthe«iMybeiMnymt>repeo. 

their &tor assured them ^tthsy_lmd nothing to pie «du, have hem vtortmlaed to siw«is^ 






W£ii»B 4 


m2M^n‘S»TOMA‘Sli'SS 


asoneofseveEalhandiedfirmspreyingonthesidar nt« in 

money their father had sent over a period of two tsllto!f 
years and that somebody was deb- 




toU^g them they 

va^l^rt^ «tUr to ^^ir 


U^weite rfte^ah Dlati^^S on ^ertvw 
Bttto^Uto colteet amoDtb’s worth of “Junk mail’' in 
an eSbrt to find potenrialty fraudulent sweepstakes 

Latbuiette, who seme as the only Ohioan on th* 


fffB QfTen tISfia 'SaaieliBrs’arscdtenusedwtareet Latburette, who serves as the only Ohioan on the 

^ target certain «rt«to «*««*« paralsed to be Tulnera- House Sutwommittm « the Postal garriea. says. 
sraUDS oercelved >>«e->>*nla‘««*y«-"Ti»«ia«J'»aep«ple 'OinntloBS«aorS«8e?’'U<toflntmail(»tle(!U«t 
their to ci«h^ hank ^upspercetVW wtaseaaBwareplacedeB'suckeriists" its type held to Ohio. 


tot he resisted a> tO be vulnerable, because they have entered phcmy cnn- ^ > 
iT n'l^ bank's taking oare of if he would teChar A^—^MIne to thr Te"*»*« irt«tu»»«fciwii» mat. e rs s.mix 


Aocordln* to the Jewish victim^ tomUy, many cd 


iWt gruD «>« somebody's trying to swtn- appeared to be offieial etatlonary and ' 


chelattsnthelrblherKceivedwereeRitteDonwhat iiimiea,”U'Itoirenesatl 


weasel its type beid to Ohio. 

C I basically asked our senion to let me be thtor 

I Ulostrats to my colleagues In Congress that 
must do something to stop these predatny com- 


die hln,* the daughter says 
\ -mn people ate frequently targeted to ataa 
y anists,'’sqeArmondBadl^anatku-iiBywlwde8ls 


LaToontte has asked Ohio Attorney Oenmi 


mete. “lUeh one had a note pmonallsed vetstoo to Betty Montgonwy to testily befbre Coneren about 
—maufliMdic.' says Ae older daueaer ^ .. ''*~r 


toe sweepstakes Industry d 


One recent lsnerwent8ofkraatocUlffithsrt*pt» cos^ders mepslakes legisiatioa. Pwtdtoglegi^ 


I vtousaffbrtstowtol«vsi«n.pald<«for5uu.ahdl Utm would ftree^si^td^stote toe ^rfwte- 

■ “* “5“ ^*“22^ '^..““2 *“ looking et a aBhter*s ehw* made out for nlng and provide elsar tastmetltae that you don’t 

. a^p^eappe^w^tops.’Ttodderlyand *ihm-Thelener.lgi»da-!WKe®nsiUbnf con need to buy tometWng to enter contests. 

' ^BUte^^le*s!re M ^Ute fw^lr is to no way a Anyow wishing to fwwd materials to the con- 

j- Building. Washto^M. 

5gsj,s'&i,s^SiS^’ »!.» 1. ti» »«na 

Tto Be^ «has »• in* fraui Tto task taw repeats over SJW kiwra source ta tateiaaik»ae« Omn^aU toread^ 

c«vedmotBaaB3(Btotpto1aonHWiOrl^ials,or victims wtth a total dnllar lo« irf more Aan jrr.S r«nafa rvntor iT w S ^BftCT^S 


\ their famiUee bara to be on guard,* he warns, clmtes witti a FS. sating that -Tills b to no way a 
i "Elderty iBiwle are too polite for their own good. Joke. Ybu have won. guaranteedir 
j Often homebound, they wait to be In conuDUfilca- ^,a hae won^ma 


5 tajgoodtobBtna-toalMs.’^Sautodtfyto- 
f c«vedmotBaaB3(Bto(p^flni^Orl^ials.to 
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Congress looking 
into mail schemes 
aimed at the elder^ 


By THOMAS OTT 

PLAffiDEAUHHEfOBTHl 

WILLOUGHBY - Letters that 
pile Bp fliis moBJing at the Brow- 
niag Seniar Center will dangle 
iiches while concealing die 
power to bankrupt. 

The material is part of "Opera- 
tion Senior Sweep,” an effort by 
U.S. Reo. Steven C. LaTourette to 
fmd misleading and potentially 
fraudulent sweepstakes offers, 
solicitations and other correspon- 
dence aimed at senior citizens. 
The Madison Republican, who 
asked elderly constituents to col- 
lect a month’s worth of junk mail, 
will accept samples fnim seven 
senior centers. 

LaTourette, a former prose- 
cutor, is helping to build a case 
for New Jersey Republican Rep. 
FYank A. LaBiondo, who has in- 
troduced a bill requiring straight- 
forward disclosures flw direct- 
mail marketers. The paper trail 
will add to reports collected by 
LaTourette of people who have 
lost large sums while chasing 
wealth, 

Sara Wolfe Schlayer of Concord 
Township has urged LaTourette 
to crack down on the ”scum” she 
said preyed on her 82-year-oid fa- 
ther for as much as $12,000, twice 
depleting his bank account 

Schlayer said her father, a 
stroke victim, had subscribed to a 
host of magazines as far into the 
future as 2014, in hopes of en- 
hancing sweepstakes odds, and 
donated to conservative groups 
battling "the forces of darkness.” 
She ^nds a lot of time writing 
and calling solicitors and pulv 
Ushers to have him removed from 
mailing lists. 

“I don’t know how they Uve 
with themselves knowing they are 
deUberately trying to fool our 
older petqile,” she said. 

Eileen M. Regan, director of 
the Solon Senior Center, told La- 
Tourette of a 77-year-old woman 
who ran a new credit line to 


$112,000 while making purchases 
that accompanied sweepstakes 
entries. The woman ended up 
with a Uen on her house. 

“I’ve had some who were into It 
for a couple thousand beftre t sat 
them down and said, ‘You’re got 
to stop this, or I’U caU.yonr 
kids,’ ” Regan said. 

“Everybody thinks Solon is so 
wealthy,” she said. “We have 
many seniors who live hand to 
mouth. Some of them are spend- 
ing their money on this stupid 
sweepstakes stuff." ‘ - 

Elderly people frequently p!$ 
for spedal deUvery to beat coir> 
test deadlines, said Chariiend Ar- 
rington, postmaster in >Bpa^ 
wood. 

LaTourette already had Unn- 
dreds of exhibits submitted lo his 
PainesviUe office. 

There was a “gifting prqmm” 
chain letter ffiat promise retdriis 
tor sending a $50 money ordlr to 
the last person listed. An “astro- 
logical detective” offered a 
StrongsviUe woman “84 days of 
happiness” and a “free” 
butterfly-shaped charm for 
$19.95 and $3 postage. Groups 
with diseases in their names held 
out possible winnings while solic- 
iting optional donations. 

Richard C. Tboropson. 75, of 
North Perry, l?rought in fcnr 
shopping bags ftnl of mail he had 
accumulated since October 1997. 
He coUected the letters as a re-^ 
tirement hobby but did not . find 
them tempting. 

“I don’t believe in ffimn. IPs' 
like gambling,” Thompson said. 
“I just didn’t get involved because 
you can get into such a habit" 

Ohio law alrea^ mandates 
clarity in solicitation, Deborah 
Winston, a spokeswoman for La- 
Tourette, said parUculariy bla- 
tant violations that torn up today 
will be turned over to the state at- 
torney general for cease-and- 
desist action. 
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Otyeland Plain Dmiw. March 30, 1999 


Seniors sou^t to nail mail scams 


ByljQtlMIO 

PLAIN DEAmRETOirrEn 

WILLOUGHBY — Rep. Steven 
LaTOurette is recruiticg senior 
volunteers to save their mail 
for &ur weeks. 

Then 1% plans to bold a mail- 
par^ in and invite 
representatives from the Postal 
%rvi(^ and tibe Ohio attorney 
^eraTsotSce. 

Ihe idea is to learn whether 
junk mail marketers are coOect- 
ing money &om people through 
possible fraudulent solicitations, 
especially svreepstakes cam- 
paigns. And learn what can be 
done about it in Washington. 

The Madison Republican will 
visit senior centers in Lake, 
Cuyahoga and Ashtabula counties 
tod^ and tomorrow looking for 
500 volunteers to collect mail for 
four weeks, starting next Mon- 
day. 

He said there was a pend^ 
bill by Rep. Frank A. LoBiondo, a 
New Jersey Republican, to re- 
quire upfront, clear, and ea^-to- 
read disclosures when direct- 


mail marketers use sweepstakes 
and cashier’s chedc look-alikes to 
sell their products. 

"There are some bad apples in 
die direct-mail Industry, and this 
bill will end die too-rommon 
practice of deeply burying key 
disclosures in &ie print,'* LoBt- 
ondo said in a news release. 
“There is nothing wrong with try- 
ing to sell m^azines di^ugh the 
mail, but consumers should not 
be deceived or misled into chas- 
ing a dream that is never going to 
materialize.” 

Ohio consumer law requires 
clear and coiupicuous disclo- 
sures in solicimtion, including 
mail, said Jennifer Detwiler, a 
spokeswoman for Ohio Attorney 
General Betty Montgomery, who 
joined with IQ other state attor- 
neys general last month in India- 
napolis to discuss their growing 
concern with sweepstakes fraud. 

In Ohio, the number of com- 
plaints agsdnst sweepstakes com- 
panies grew from 362 in 1996 to 
more than 730 la^ year, Mont- 
gomery said. Violation of Ohio 


Consumer Law can carry a pen- 
alty of up to $25,000 per violation. 

LaTourette’s volunteer pro- 
gram is called "Operation Senior 
Sweep,” and he w^ meet at noon 
mday with some of the 61^ sen- 
iors living ^ Breckenrid^ Vil- 
lage in Willoughby, followed by a 
meeting at 1:30 p.m. wMi older 
people at the Scdon Sesfor Center. 
Tomorrow, Ik wilt vkit the Ashta- 
bula Senior Center. 

Lois Calderwood, director of 
community services at Brecken- 
ridge vm^, said older people 
were often t^eted for fraudu- 
lent mail schemes, especially 
health-care scams. 

"I laud the congressman’s ef- 
forts,” Calderwood said. "We’re 
in a position to constantly alert 
our community and keep them 
more informed. But it's the iso- 
lated seniors out there who are 
not connected.” 

LaTourette, a member of the 
House postal service subcommit- 
tee, has arranged for Montgom- 
ery to testifr at an upcoming ctm- 
gressionai hearing on federal 
sweepstakes l^slation. 
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Rich in 
mail only 

Seniors keep track 
of sweepstakes 
offers received 

By MARK TODD 

Staff Wrtor 

-ASHTABULA Judging by 
heir mailbox, Millie Roth is one 
of the luckiest people in 
Ashtabula. 

Roth said she regularly re- 
ceives notices proclaiming her 
the winner of this contest or 
. that swe^stakes. 

"If I had all the money I sup- 
posedly won in sweepst^es, Fd 
be rich,” she said, lau^iing. 

In years past, Roth would 
simply toss the mailings into 
the trash. Now she’s being 
asked to keep the solicit '.tions 
as possible evidence in a con- 
gressional investigation. 



___ * BtHWHST/awaswon 

U.S. REP. Steven LaTourette talks about sweepstakes fraud 
Wednesday to an appreciative crowd of senior citizens at the Se- 
nior Center on Main Avenue in Ashtabula. 


U.S. Rep. Steven LaTourette, 
R-Madison, was at the Ashta- 
bula Senior Center Wednesday 
morning, asking the help of pat- 
rons for a special survey. his of- 
fice is spearheading. "Operation 


Senior Sweep” will enlist the aid 
of 600 pec^le in bis district, who 
will spend April collecting mail- 
ings they consider illegal or 
mislepding. ^ 


Rich 

CmrtlBaed ftom Al 


"Consider u^ to be your gar- 
bage can for 25 days,” La- 
Tourette told the group. 

Later, all the mailings will be 
sorted by volunteers, including 
postal inspectors and Ohio At- 
torney General Betty Montgom- 
eiy, La'Iburette said. Montgom- 
ery will also testify about the 
mailings before a postal service 
subcommittee, of which La- 
Tourette is a member. 

Volun^ers will be asked to 
look for a variety of misleading 
mail, induding suspicious char- 
ity requite, credit catfi solicita- 
tions and unsolicited gifts — 
such as rettmi address labels — 
Seam organizations that request 
a donation. 

Data obtained from the 
survey will provide evidence of 
abuse to federal and state agen- 


cies, LaTourette said. 

"We want to give Betfy Mont- 
gomery some ammunition to go 
after the.cbeats,” LaTourette 
aaid. 

Seniors are being asked to 
help because dmt age group "is 
more heavily targeted by junk 
mailers.” he aaid. 

Floys can be clever, La- 
Tourette said. One woman was 
infonned she had won the Cana- 
dian lottery, and could claim a 
multi-miUiCT-dollar prize if she 
merely paid taxes on the win- 
nings, he said. 

"It's these kind of folks we 
want to stop, prraecute and ex-. 
pose to the light of day,” La- 
Tourette said. 

To a lesser degree, La- 
Tourette’s grandmother has 
been stung, adzoitting to buying 
magazines in hopes of obtaining 
a prize, he said 

Response to file program, pat- 
terned after a survey in Mary- 


land, has enjoyed "overwhelm- 
ing” support, LaTourette said. 
Some 3( ) people have already 
agreed to volunteer, he said. 

After the meeting, many in 
the audience aaid they will mo- 
nitor their mail. 

"I signed up for it,” said Hu^ 
N. VanWinkle of Dorset. "I get 
sweepstakes, and afi of them 
aay I'll win. . . .‘if. I think they 
are rather misleadicg.” 

Emilino Mendez of Ashtabula 
said he is swamped with 
mailings. 

"I get lotv of mailings every 
day, and I think (the survey) 
will help,” he said. "It’s a very 
nice idea.” 

Another city resident, Ann 
Kivela, bemoaned the money 
companies spend on such 
. mailings. 

"Money used to send this gar- 
bage could help organizations,” 
she said. The money rauld help 
children. It’s a shame.” 
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fSTARBEACWi 

EdLooman 'NellMeder 

PUl>Ush^ Editor 

The founding fothers this republic insisted that a 
vigilant, courageous press is essential to a free «>ciety. 

To honor this historic contract, we need to know what you 
think about the issues that shape our lives. 


Operation Senior Sweep 

iWE SUGGEST: 

Help put fraudulent sweepstakes outof business 

Normally the best defense gainst shoddy sweepstakes mail- 
ings is to pitch them in the round file even before the envelopes 
are opoied. 

But ma;^ for the time there is a better idea that may lead to 
a solution with these svraepstakes. 

Mail sweepstakes, such as Publisher's Clearinghouse and 
American Familb^ Publishers, are coming under more scrutiny 
these days. Congress has held hearmgs and horror stories have 
emerged on how people have paid out thousands of dollars to 
' win against neariy impossible odds. Last ^ar 36 states, includ- 
ing Ohio, joined together and sued American Family Pu- 
blishers. Ihe case has been settled. 

So the pressure is on. . 

Privately the best way to combat diese sweepstakes is to con- 
sider tile mail junk and toss it where it briongs — the gaibage. 

However, there is a better answer for tile time being. Rep. 
Steven C. LaTourette, R-Madiaon, baa ‘organised Operation 
nior Sweep in an effort to build a case against "fraudulent 
sweepstakes and soUcitathms.* 

V According to a statement from LaTourette's office, the prog- 
' tarn Kae two purposes: "to expose and combat the s^loitation 
’ of seniors and to educate consumers about bogus contests and 
6fier^ ' , 

LaTourette is seeking volunteer^ to collect mail that tries to 
sell something, offers a prize, promises to save you money, 
*make'^u money or asks for money. He wbnts to collect the 
m^ for the period of i^iil Stiiought Ap^ 30. 

According to LaTourette, the information collected will be 
pr^mited at a subcommittee hmuing. 

LaTourette also is co-qionsOTing Honesty in Sweepstakes Act 
ofl999. 

The key to wanting a law that stops sweepstakes scams is 
‘lion^ty." 

One of the big problems with tackling the sweepstakes issue 
and otiier ‘junk mail” issues is the acticm comes perilously dose 
to conflicting with First Amendment rights. 

The First Amendment does not cover issues of fraud and 
scam though- Any law adopted must segregate these two issues 
from tile intimate right to disseminate truthful infonnation. 

ON A CLOSING NOTE: We suspect the sweepstakes issue 
would not be much of an iMue if magazines did not advertise 
tiieir mibscriptions in these mailing. Magazines also would not 
advertise if people would not take out their subscriptions to 
diese mi^azines via the sweepstakes route. 
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You may 
already 
be a loser 

LaTourette wants residents 
to monitor sales pitches 


SyMMIKTOOD 

StedfV^r - . , 

keart iseisf fntb of 

lavish — but only deliver 
(iisappnntmaat have <sau^t 
the attention of local 
lawmakers. 

The elderly^ in paitjculsr.i are 
targeted ^ 8aihest!^-lo^ag 
nreil ^ ce:^«tuia- 

tions, tut instead can mask a 
aalea pitch. Unwary residents 
can be drained fiaaneially in' 
pursuit of s' pore that never will 
arrive. 

To deteiciiae the extent of 
swaepstaiies problen^ U.S. 
Bep( Steven LaTpprette, R- 
Madlsoa, is eeking Ashtabula 
Count) residents to monitor 
their mail. The program, 
dubbed Operation Senior 
Sweep, will enlist volunteers 
who ta% the ameuat of contest- 
related correspondence they re- 
eeiralnamoath. 

* We vant to gauge the extent 
of any problem,'' said Deborah 
WinatoB, bsTourette' press eec- 
reta^. *We want to see if any- 
body’s eemmitting a olffla.' 

Begittung Ap^ S, vtdunteers 
will heap track o/conieat> 
related auil and similar promo- 
tlona seat to their homes they 
believe ere misleading. The 


count ends April 30, and in 
early Jday s tal^ will be made 

hater, mail will be sorted by 
volunteere and ddiveced to <Xua 
Attorney General Betty Mont- 
gomery for her review. Later, 
Montgomery is expected to tes- 
tily before a congressional 
comniittee. 

Paitisipants Will be asked to 
open their mail with a knife w 
opener to prevent jagged edgOs. - 
Ihey are also invited H fill eut 
an evaluation form for pieces 
they suspect are decepCive, al- 
though that step will be 
optioaal. 

All cOTTeepondence should be 
placed in big env.dope8 sent to 
area eopuounity centere. ' 

Eligible mail can range from 
contest premotioiu to comc-ons 
from automotive, telephone, in- 
surance, benith and real estate 
companies and charitable 
sgmeies. 

Results of Operation Sewor 
Sweep could give a booat to le- 
gislation being studied by Con- 
gress' Postal Service aubcem- 
mittse. heTourettc is a subctHn- 
mlttee member and co-aponior 
of the Honesty in Sweep^kes 
Actafl»99. 

The proposed law would dK 
Hge conpaaies to cle arly state 


Loser 



the odds ef winning, plus em- 
phasite that no purchase is 
neceesary to participate. 

Last week khs containing 
oration Senior Sweep informa- 
tion were sent to community 
centers across Asbtebuls" 
County. A survey of local cen- 
ters iaiheates the problem has 
surfaced, but isn’t wide-spread. 

'in the psst, Tve helped sev- 
eral people (with quutionijlv 
out sweepstakes),’ said las"' 


Westcott, Ashtabula Senior Cita- 
cens Center director. ‘It’s de6- 
nitely a problem." 

The sHuation is less acute in 
other areas. Tdef&«te soBdtars 
have been a concern ^pattons 
of the JelTerson Community 
Center, but ns one has com- 
mented sbsutsweepstskes of- 

- fere, said Marc Olotsbecker, 
(firector. 

Oeaona Clifford, Area A gea cy 
on Aging District U diiector of 
commuoity relations, taid she 

- baiD’i.^elded any calls about . 
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Snappy seniors 
fighting fraud 


■ Legislator launches 
cathpalgn against 
misleading mailers 

^ Larry Han^ 

' News^Har^ Staff Writer 


Richmond Heights City Coud- 
cilmati Lee Case said junk mail is 
afactof life for seniors. like him- 
self. . 

“We get a lot of stuff* but 
because my wife sends some of 
die smff b^k.** Gase said. ’Tbe 
minute you start lespcmdiag they 
s«b! ytfB more.’* 

Case is hopeful that a pro- 
gram being spearheaded by a 
loc^ legislator wilt }(^p stem 


the tide of junk mail that Hows 
into the homes of seniors, who 
sometimes end up losing money 
throu^ the schemes. 

If S. Rfio- Steven r l.alburette. 
VOlgjre launch^ 
“Opoatios S&dar Sweep,** an isi- 
dative desigted to find Imw 
many soUdtadons inaited to ^ 
area are disbcm^t and take 
tage of eiderfy per^le. 

LaTouretle hu enlisted tbe heh> 
of tee Ashtabula Senior Center to 
make Operation Senior Sweqp a 
success. 

Maryxie Harkabus, atui fellow 
seniors Elmite Pbwson and Betty 
Sixties, are all svni% sweqp^a^ 
<^srs dtat miive in ^ maU during 
April as “senior vo)i»n- 

See FRAh^, Fage A6 ' 


FRAUD 


•’FromftgeAl 

terns.** All three said dtey began 
getting a lot of nail soUcite^ons 
vdien teey turned 
Ihe inr^ect will invohte hafdng 
se^is d»ir smi soliettafioBs 
fos a fotu'-wedt pmod from April 
S in April 30. M dte end of dte 
peiiod, vdhmteers will send or 
cfettver d»ir collected mail to a 
co^locattmL 


“We’re going to save everything 
that sa^ ‘you’re a winner* or tries 
to you to send money fof 
sonreteing.*' SiHtles said. 

Some mail solicitations are for 
wmtey causae, but ^*s se^ oth' 
ers teat appev to be to 

con sauor citirens, ^ said. 

Mmt reniots know when some- 
dung is a con, Peanon said. 

”Ybu should see the wastebas- 
kets around the mailbox” at her 


apartment complex. Pearson said. 
“1 live in a senim building and 
most tis just terow t}^ om 
as soon as it comes.” 

But she’s beard stories of pecple 
thiiddng teey wtm sonretei^ ^ 
^lending thousai^ 
b^re fint^ out teey were 
conned. 

*1 knew nmreoiK taJrea 

in and it was just devastating to 
Iter,” Pearson said. 
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Mr. McHugh. I thank the gentleman. 

His statement really indicates he has been working hard on this 
issue in compiling exactly the kinds of problems and abuses that 
we need to address. So, with that gentlemen, our two colleagues, 
the gentleman from New Jersey, Mr. LoBoindo, and the gentleman 
from California, Mr. Rogan, are here. 

As the audience has heard today, these two individuals have in- 
deed been working hard in their respective endeavors to both ad- 
dress the problem in real terms and, perhaps equally important, 
address the attention of this subcommittee and the attention of the 
entire House and Congress on something that needs to be fixed. 

We commend you both for that and also appreciate your patience 
here today as we go into the agenda. So, 1 do not want to hold you 
here any longer than is necessary. I would be happy to yield to you 
at this time. We had to make some sort of determination as to who 
would speak first. We did not want to have a sweepstakes, giving 
the tenor of this hearing. 

So, we have decided that by numerical order of the bills, Mr. 
LoBiondo’s bill is H.R. 170 and Mr. Rogan’s bill is H.R. 237. So, as 
the lower number, we are using golf rules here, the gentleman from 
New Jersey would be the first to speak. So, we will be happy to 
hear from you at this time, sir. 

STATEMENTS OF HON. FRANK A. LOBIONDO, A REPRESENTA- 
TIVE IN CONGRESS FROM T HE STATE OF NEW JERSEY; AND 

HON. JAMES E. ROGAN, A REPRESENTATIVE IN CONGRESS 

FROM THE STATE OF CALIFORNIA 

Mr. LoBiondo. Well, thank you. Chairman McHugh and to 
Chairman Burton, and my colleagues. Congressman Fattah, and 
Congressman LaTourette. Mr. Chairman, I really appreciate the 
opportunity to testify before your subcommittee today regarding 
H.R. 170, the Honesty In Sweepstakes Act that I have introduced 
and worked on now for a couple of years. 

In your opening statements, you really hit on some of the key 
points that were motivating factors in putting this legislation to- 
gether. With your indulgence, I will go over a little bit more infor- 
mation that I think is pertinent to why we need to move this legis- 
lation. 

Thousands, if not millions, of Americans will receive a sweep- 
stakes mailing today. While most will disregard the mailing as a 
marketing ploy that it is, a small percentage of consumers will 
open the envelope with excitement and carefully return the enclo- 
sures, usually with a payment, in the hopes of becoming the next 
lucky winner of the $5 million, $10 million, or $20 million prize. 

Most impacted by these fraudulent mailings are senior citizens; 
some of the most vulnerable in our society. Sadly, these vulnerable 
consumers are not being duped into merely entering a hopeless 
contest. They are in fact encouraged to purchase goods from these 
sweepstakes companies. These purchases are fueled by the insinu- 
ation that the more you buy, the better off your chances are of win- 
ning. 

For seniors, most of whom are on a fixed income, this frivolous 
spending in the hope of winning untold riches is having an espe- 
cially detrimental effect. Recent television news programs have 
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highlighted the need for sweepstakes reform. In one program, two 
elderly mid- Western women were profiled; each having spent more 
than $16,000 apiece over the last year alone on sweepstakes en- 
tries. 

Another unfortunate case is one of an elderly couple in Arizona. 
The husband came across many canceled checks in the trash. It 
was then that he realized that his 80-year-old wife had been writ- 
ing checks to these sweepstakes companies that were offering, 
what she thought, were freebies. Now, most of the old check books 
and bank statements were destroyed. 

He was able to determine that his wife spends approximately 
one-third of the total amount of her Social Security checks on 
sweepstakes during the preceding 14 months alone. These are just 
a few of the many sad examples of consumers spending their hard- 
earned money on deceptive and fraudulent sweepstakes. How the 
companies carry out this fraud is common knowledge. 

You pointed out some of it in what your displays are exhibiting. 
That is pretty commonplace. Sweepstakes companies prey on the 
vulnerable by including misleading language in their mailing. For 
example, a ^blisher’s Clearing House mailing from March 1998 
stated that the “Prize Patrol would feel a lot better giving the prize 
to a customer.” 

Various other mailings use deceptive ploys, such as stating how 
often a winner was also a customer; by the way, 100 percent of the 
time, and rating their customer index. Well, I am proud my home 
State of New Jersey has taken steps to enact sweepstakes reform 
legislation and many other States across the Nation have followed 
suit. 

I believe that meaningful regulation can only come from our ac- 
tion here at the Federal level. That is the main reason why I intro- 
duced H.R. 170, the Honesty In Sweepstakes Act. H.R. 170 takes 
significant steps to prevent vulnerable members of our society from 
being harmed by predatory sweepstakes companies. 

First, H.R. 170, the legislation mandates that the envelope face 
should state, “This is a game of chance. You have not already won.” 
Additionally, the first page of the enclosed material must contain 
the same disclaimer, along with the chances of winning. The first 
page must also include a notice that no purchase is required, either 
to win a prize or to enhance your chance of winning a prize. These 
honesty disclosures would be required to be printed in large easy- 
to-read 16-point font, ending the days of burying such information 
in the fine print; a practice especially detrimental to senior citi- 
zens, Mr. Chairman, which you so ably pointed out. 

H.R. 170 also cracks down on the use of cashier check look- 
alikes, which Congressman LaTourette just mentioned. Too often, 
these authentic looking documents confiise and entice customers. 
My proposal requires sweepstakes promotions to explain, “This doc- 
ument is not a check.” That this has “no cash value.” 

Enforcement of H.R. 170 would be by the U.S. Postal Service. 
The bill ^ves the Postal Service the authority to refuse to deliver 
and to dispose of mail not meeting the honesty in sweepstakes 
standards. My hope is to force these deceptive companies into los- 
ing money and changing their ways. 
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I recognize that further revisions of this bill may be necessary. 
I welcome input from your committee today, I pledge to work with 
you to make this even a better bill. I would like to thank some of 
my colleagues for helping to bring this problem to the attention of 
the House. 

I would also like to thank my good friend, Representative Gary 
Condit, who has been indispensable in coordinating this successful 
bipartisan effort with this bill which has over 140 co-sponsors, in 
every respect; also my colleague who is with me today. Congress- 
man Jim Rogan, who was motivated to this by similar cir- 
cumstances, and who has spent a tremendous amount of time with 
us. 

I also would like to thank Senator Ben Nighthorse Campbell who 
lead this way with this issue in the last Congress, and is respon- 
sible for a lot of what we are doing today. Also, Senator Susan Col- 
lins who has taken the reigns and provided invaluable information 
through her hearings. 

In closing, let me stress the necessity for moving this legislation 
quickly. While many sweepstakes companies have made consider- 
able strides in reforming their actions internally, there continues 
to be a substantial amount who have not. It is because of these dis- 
honorable companies that this legislation is so vital. 

Federal mandates will ensure that our customers and consumers, 
especially those who are the most vulnerable, are properly pro- 
tected. We simply cannot allow consumers, especially senior citi- 
zens, to continue to be exploited by predatory sweepstakes compa- 
nies. 

Again, Mr. Chairman, thank you. I look forward to answering 
any questions you may have at the appropriate time. 

[The prepared statement of Hon. Frank A. LoBiondo follows:] 
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Thank you, Mr. Chairman. I appreciate the opportunity to testify before the 
subcommittee regarding my bill, the Honesty in Sweepstakes Act of 1999. 

Thousands, if not millions, of Americans will receive a sweepstakes mailing 
today. While most people will disregard the mailing as the marketing ploy it is, a 
small percentage of consumers will open die envelope with excitement and carefully 
return the enclosures, usually with a payment, in the hopes of becoming the next 
lucky winner of the 6ve, ten, or twenty million dollar prize. Most impacted by these 
fraudulent mailings are senior citizens. 

Sadly, these vulnerable consumers are not being duped into merely entering a 
hopeless contest. They are, in fact, encouraged to purchase goods from these 
sweepstakes companies. These purchases are fueled by the insinuation that the 
more you buy the better your chances of winning are. For seniors, most of whom 
are on a fixed income, this frivolous spending in the hope of winning untold riches is 
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having an e^}^ally d^rimental effect. 

Recent television news programs have highlighted the need for sweepstakes 
reform. In one program, two elderly Mdwestem women were profSed, each having 
spent more than fifteen thonsamd dollars apiece over die past year on sweepstakes 
ordem. 

Aiuither unfortunate c^e is one of an eld^y couple in Arizona. The husband 
came across many canceled checks in the trash. It was then he realized that his 80 
year old wife had been sending money regularly to any sweepstakes company 
offering what she thou^t were “freebies.” Though most of the old checkbooks and 
bank statements were destroyed, he was able to determine his wife 
approximately one-third of the total amount of her social security checks on 
sweepstakes during the preceding 14 months. 

These are just a few of the many sad examples of consumers spending their 
hard-earned money (m deceptive and fraudulent sweepstakes. How the companies 
carry out diis fraud it is common knovdedge. 

Sweepstakes companies prey on the vulnerable by including misleading 
language in their mailings. For example, a Publishers Clearing House mailing from 
March of 1 998 stated that the Prize Patrol “would feel a lot better giving the prize to 
a customer.” Various other mailings used deceptive ploys such as stating how often 
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the winner was also a customer (1 00 percent of the time) and rating their **customer 
index.” 

While I am proud my home state of New Jersey has taken steps to enact 
sweepstakes reform legislation and many other states across the nation have 
followed suit, I believe that meaningful regulation can only come from the federal 
level. For fliis reason I introduced H.R. 170, the Honesty in Sweepstakes Act of 
1999. 

My bill takes significant steps to prevent vulnerable members of our society 
from being harmed by predatory sweepstakes companies. First, my legislation 
mandates that the envelope face ^ould state ‘This is a game of chance. You have 
not already won.” Additionally, the first page of the enclosed material must contain 
the same disclaimer along with the chances of winning. The first page must also 
include a notice that no purchase is required either to win a prize or to enhance your 
chance of winning a prize. These “Honesty Disclosures” would be required to be 
printed in a large, easy-to-read 16 point font, ending the days of burying such 
informatioo in the fine print, a practice especially detrimental to senior citizens. 

My bill also cracks down on the use of cashier's check look-alikes. Too 
often, these authentic-looking documents contuse and entice consumers. My 
proposal requires sweepstakes in-omotions to explain that ‘This [document] is NOT 
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a check. This has NO cash value.” 

Enforcement of H.R. 170 would be by the U.S. Postal Service. My bill gives 
the Postal Service the authority to refuse to deliver and dispose of mail not meeting 
the Honesty in Sweepstakes standards. My hope is to force these deceptive 
companies to loose money and change their ways. 

I recognize further revisions of this bill may be necessary, and I welcome 
input from everyone here today. 

I’d like to thank some of my colleagues for helping to bring this problem to 
the House. My good friend Representative Gary Condit has been indispensable in 
coordinating a successful bipartisan effort behind this bill. Representative Jim 
Rogan, whom you will be hearing frcnn next, recognized this issue and acted 
quickly: for this I thank him. Senator Ben Ni^thorse Campbell led the way on this 
issue last Congress, and it is because of his determination we are having this 
proceeding today. Senator Susan Collins has since taken the reins and has provided 
invaluable information through her hearings. 

In closing, let me stress the necessity of moving this legislation quickly. 

While many sweepstakes companies have made considerable strides in reforming 
their actions internally, there continue to be a substantial amount who have not. It is 
because of these dishonorable companies tl^ this legislation is so vital. Federal 
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mandates will ensure that our consumers, especially those who are the most 
vulnerable, are properly protected. We simply cannot allow our consumers, most 
especially senior citizens, to continue to be exploited by predatory sweepstakes 
companies. Thank you again, Mr. Chairman, and I am available for any questions 
you or members of the subcommittee may have. 
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Mr. McHugh. I thank the gentleman, both for his presence here 
today and his longstanding work which first came to my attention 
more than a year ago. He has been laboring hard in that interim. 

Speaking of hard labors, it is also an honor and a pleasure to 
have my good friend from California, Jim Rogan, with us today. I 
compliment him as well for the effort very clearly reflected in his 
legislation. We look forward to your comments at this time. 

Mr. Rogan. Mr. Chairman, thank you. 

I want to echo the comments of my friend, Mr. LoBiondo, in 
thanking you, the ranking member. Chairman Burton, and the 
members of the subcommittee for your interest and your leader- 
ship. I especially want to thank Representative LoBiondo who, over 
the last couple of years, has provided exemplary leadership on this 
subject, long before it hit the national press and became a matter 
of interest. 

As we worked to craft legislation affecting both consumers and 
businesses alike, I am looking forward to working with this com- 
mittee, with our friends in the other body, and the legitimate pub- 
lishing concerns to draft legislation that provides for the needs of 
reputable businesses, as well as for consumer protection. 

Not long ago, the other body held in-depth hearings on the same 
matter. These hearings helped to shed some light on the subject 
from the perspective of both the marketer and the consumer. The 
stories of financial loss and personal tragedy aired in these hear- 
ings were manifest. To-date, our work in the House has proven a 
good first step in pursuit of a solution. 

I am pleased to join my friend and colleague from New Jersey 
to discuss legislation that we have introduced that will protect con- 
sumers, particularly seniors. We bring to the table slightly dif- 
ferent experiences and varied approaches to the problem; however, 
I can assure this committee we are united in our goal to protect 
vulnerable consumers who are victimized by deceptive and some- 
times dishonest practices. 

My bill, H.R. 237, the Sweepstakes Protection Act, will arm con- 
sumers with the information and the power to choose, while giving 
businesses protection under the law. This reform will be an anath- 
ema to the few bad apples who sour the reputation of a respectable 
and job-creating industry. 

The Sweepstakes Protection Act requires marketing mail pieces, 
letters, and solicitations to include a disclaimer which reads as fol- 
lows: “This is a game of chance. You may not have already won.” 
This line would be required on both the envelope and the first page 
of any correspondence. It does not mandate font size, location, and 
so forth. My bill requires only that the disclaimer be clearly dis- 
played. 

Currently, we find too often the small print is more lengthy and 
deceptive than the bold print. Just by way of an example, Mr. 
Chairman, I have noted with interest the large charts that sur- 
round us here in the committee room. This was something that was 
sent to my press secretary just the other day, Jeff Solsby. 

[Exhibit.] 

Mr. Rogan. I am not sure you can see from that distance, but 
the bold black letters say, “We now have proof, Jeffrey L Solsby, 
is one of our $1,666,675.00 winners.” Then if you look at the very 
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fine print, you find out that of course you do have to return the 
grand prize winning number to be eligible to participate in the 
sweepstakes. 

Then highlighted in yellow, Mr, Chairman, if you can see it from 
up there, in the almost microscopic print down here at the bottom 
are the words, “no purchase necessary to enter.” I first became in- 
volved in this, Mr. Chairman, when a lady who lived on my street 
in Glendale, CA, Ms. Nita Stephenson, showed up on my doorstep 
one morning carrying a bag. 

[Exhibit.] 

Mr. Rogan. The contents in the bag are here on the desk before 
you. I think she said this was something like a month’s worth of 
solicitations. These things were coming at such a rapid rate to her 
and her elderly husband that she finally threw them in a bag, vis- 
ited her Congressman, who lived up the street, dropped them off 
on my doorstep, and said, is there not something you can do about 
this? 

She explained to me the plight of what was going on with many 
of her friends in senior centers and in the senior community lo- 
cally, that people were experiencing the same tragedies that you 
and other members of the subcommittee related to in your opening 
statement. 

[Exhibit.] 

Mr. Rogan. For the record, Mr. Chairman, I am holding up what 
appears to be about a 7-inch stack of various sweepstakes mailings 
that were sent to Ms. Stevenson, who then brought them to my 
home. When I raised this issue last year in a local seniors’ publica- 
tion and continued to raise it during innumerable town hall meet- 
ings at senior centers back home, the response I find, Mr. Chair- 
man, is the same. 

Mr. Chairman, legislators have a responsibility to protect the 
most vulnerable among us. We have laws protecting consumers 
from irresponsible businesses and product buyers from those who 
sell faulty products that do harm. 

We have a responsibility to implement practical legislation that 
respects the needs of the business community without sacrificing 
the rights of consumers and their financial security. 

Mr. Chairman, I want to assure every member of the subcommit- 
tee that there are a few things I am not interested in doing. First 
of all, I am not interested in outlawing sweepstakes mailings. I 
think that, as the chairman indicated, those are a legitimate mar- 
keting tool. 

I also have no interest, Mr. Chairman, in limiting commercial 
speech, and nor do I have an interest in extending some form of 
“nanny-government” to protect people from themselves, if they 
choose to enter into sweepstakes competitions and try to make 
money from these sort of mailings. 

I am interested, Mr. Chairman, in establishing responsibility to 
protect those who are more likely to fall prey to misleading sweep- 
stakes. That is what this hearing really is all about. The bills that 
both Mr. LoBiondo and I have introduced are clear in scope. They 
are clear in intent. 



63 


Mr. Chairman, I am confident that by working together we can 
balance the needs of both sides, while providing protection for those 
Americans who are targeted by companies whose intent is to mis- 
lead for profit. Mr. Chairman, thank you and I thank the members 
of the subcommittee for your attention and interest. 

[The prepared statement of Hon. James E. Rogan follows:] 
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Mr. Chairman and members of the committee; I am pleased to join you today on the matter of fraudulent 
sweepst^es offers. It is a matter of great importance. 

ks we to craft ^slatkxi affecting bodi ccmsumers and businesses alike, I look forward to wwking with 
you, and with our colleagues in the other body, to draft legislation that provides for the needs of legitimatt: 
businesses and the safety of consumers. 

Not long ago, ftte odier body held in-depth hearings on this same matter. These hearings helped to shed li^t 
OR a subject fir<»n the per^iective of both the marketer and consumer. The stories of ftnancid lo^ and 
p^si^l riagedy aired m tl^ hearings were manifest. 

A taibcommiOee found that ^‘in addition to fuianctal losses, decq>tive mail prom(Mions exact an emotional toll 
oa those misled by apparent promises" of substantial cash prizes and bonus awards. In addition, the 
subctmunittee found that seniors "spent their Social Seoirity checks, squandered their life savings, and ev^ 
b<mow6d mcKiey to buy unwanted magazines, and other merchandise." 

Tod^ our work in the Hmise has proven a good first step. In our pursuit of a solutirm, I am pleased to join 
my fri^d and colleague from New Jersey, to discuss l^latkMi dtat we have introduced that will protect 
consumes — pardculariy seniors. We bring to foe t^ie different experiences and varied approaches to fois 
problem. However, we are lesoluee and united in our goal to protect vulnerable consumers who are victuniisd 
by deceptive and dishonest business practices. 

My bill, HR 237, the Sweepstakes Protection Act, will arm consumers with the infbrmalion and power to 
dbcxse, while givii^ businesses protection under law. This refonn will be anathema to the "few bad apples" 
who sour the reputation of a respectable industry. 

The Sweq>stakes Protection Act requires imrketii^ mail pieces, letters, and solicitations to include a 
disclaimer wfaidi reads, 'This is a game of duince. You may not have already won." This line vmxM be 
required on both foe envelope and foe first page of any cofrespondence. It does not mandate font size, kcatton, 
etc... My bill requires only dot foe disdaim^ be "clearly" displayed. As foe literature b^ide me shows, offon 
foe "small print" is more lei^y and decqitive than Hk bold print! 
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— Page Tw> of Two — 

Second, HR 237 requires comp^iies to identify their principal place of business — removing the cloak of 
anonymity provided by the use of deceptive and &ise addresses. 

To see the scope t>f the problem, one need not take our word for it. The news accounts and stories of loss 
abound in the press. 

I first learned of this problem from my neighbor, Mrs. Nita Stevenson in Glendale, California — whose stack 
of sweepstakes mailaits hereriext to me today . She delivered this stack to my front door one morning to show 
me how she and other seniors are preyed-upon with the often false expectation of having won a sweepstakes 
award. When I raisedfrie issue last >'ear in a local senior's publication, and during town hall meetings at senior 
centers, the response >vas overwhelming. 

Mr. Chairman, legislators have a responsibility to protect the most vulnerable. We have laws protecting 
consumers frwn irresponsible businesses, and product buyers from those who sell &ulty products that do harm. 
We have a-responsibUity to impl^ent practical legislation that respects the needs of the business community 
without sacrificing the rights of consumers and their financial security. 

We have a-re^xmshili^ to protect those who are more likely to fall prey to misleading sweepstakes. Hiis bill 
is clear in sc<^ and clear in intent. 

I am confident, Mr. Chairman, that by working tt^ther we can balance the needs of both sides, while 
providing protection for those Americans who are targeted by companies whose intent is to mislead for profit. 

I thank the Chairman and my colleagues for the opportunity to work with you on this important issue. 
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Mr. McHugh. I thank the gentleman again, and compliments on 
his interest and Ms hard work. Our being honest and open in dis- 
closing, I should disclose that I dropped out of law school after 10 
days. So, I want to ask a question as a lay person. 

Mr. Fattah. That is why you are chairman, Mr. Chairman. 

Mr. McHugh. Punishment for dropping out of law school. 

Mr. Fattah. I thought it was reward. 

Mr. McHugh. You are an attorney: right? 

Mr. Rogan. Yes, sir. 

Mr. McHugh. I had the opportunity to read all of the testimony 
that the following panel will present. Repeated concerns in some of 
that testimony with respect to your two bills are alleged problems 
of first amendment rights. 

The language that apparently is used in both of your bills is 
more precisely prescriptive in how you have to print these disclaim- 
ers, where they appear, the exact language, that in the eyes of 
these good folks would be problematic with respect to the first 
amendment issues and probably challengeable in court. 

If you have not had the opportunity, I would ask you to ponder 
that possibility because it is something we are going to want to ad- 
dress. I was wondering if you would like to comment on that be- 
cause it is something that does appear in a number of those state- 
ments. 

Mr. LoBiondo. Let me start off by sa 5 dng that I believe that we 
are not infringing on free speech or first amendment rights. If in 
fact there are small technical ways to correct either a word here, 
or a word there, or a placement, or font size, then I think I speak 
for Congressman Rogan that we are prepared to try to accommo- 
date. We do not want to punish. We want to keep the vulnerable 
from being preyed upon. 

That having been said, Mr. Chairman, 1 am not an attorney ei- 
ther. I cannot speak to the technical legi terms of it, but I beUeve 
that acting in good faith that many of these companies would want 
to show that they are not preying on senior citizens and would find 
that this is the right way to go. 

Mr. McHugh. Mr. Rogan. 

Mr. Rogan. Mr. Chairman, I would echo those sentiments. In 
fact, in drafting the bill, we purposefully attempted to demonstrate 
the least restrictive means possible. We are not trying to preclude 
anyone from engaging in commercial speech. As I indicated in my 
opening remarks, I am not trying to tell a business what size it has 
to be, what color it has to be, where it has to be. 

I am only requiring, under the bill’s language, that it somehow 
be clearly displayed advising consumers that this is a game of 
chance and you may not have already won. How that violates the 
first amendment, I will have to leave to those who practice in that 
area of law. Plain reading of the bill just does not seem to strike 
against the first amendment or the intent behind the first amend- 
ment. 

Mr, McHugh. I thank you. Kind of a quick followup. I know you 
have busy schedules. I want to yield to my colleagues. If you have 
not yet had an opportunity to review the Senate bill, I would ask 
you to do that as well. 
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The question I would be most interested in is there anything in 
that Senate bill, either generally or specifically, that would be of 
concern to you or that you would feel would not be consistent with 
the direction that you think a legislative response should take? 

Mr. LoBiondo. Mr. Chairman, the bills are identical in many 
ways. One of the major differences in the Senate bill is the method 
of punishment. Senator Collins has nondelivery and disposal, but 
fines of up to $1 million and could be doubled for the second of- 
fense. That clearly sends a very strong message about the punish- 
ment form of this. 

I did not think that was necessary, but depending on how this 
committee feels, I am certainly willing to listen to how to make ad- 
justments. I think ultimately what Mr. Rogan and I would like to 
see is some legislation that will protect those who are most vulner- 
able; if that means that you feel that some of those punishment 
items would be necessary and would be appropriate. 

We are, and I think I speak for my colleague, willing to work 
with you and listen to what you suggest. 

Mr. McHugh. I appreciate it. Mr. Rogan, any thoughts? 

Mr. Rogan. Mr. Chairman, the Senate bill is much broader than 
the one that I have offered. It has all of the provisions of my bill, 
plus a number of them. I will just read to you a few of them. The 
Senate bill also cannot require entry forms be accompanied by an 
order form. 

It imposes requirements on the skill context themselves; for in- 
stance, puzzles, games, competitions, and so forth. It has provisions 
concerning what a facsimile check may or may not say. It goes 
much further than the bill that I have offered. 

At the end of the day, I think both bodies are going to have to 
get together, take a hard look at the first amendment issues, con- 
sider them and make a best guess as to which is the least restric- 
tive measure that we can adopt jointly and pass, that will with- 
stand constitutional scrutiny. 

I think, on that score, we are all united also. I do not think that 
there is any particular pride of authorship in any of these meas- 
ures. We are all trying to get to the same place; make sure that 
we have a bill to protect seniors, protect consumers, and does it in 
a constitutional way that does not impinge on the rights of legiti- 
mate businesses. 

Mr. McHugh, I thank the gentleman. I can say to you both that, 
that offer of cooperation is consistent with everything you have 
done at this point. We are looking forward to working with you 
both to try to produce something that is effective and that we can 
pass. I am looMng forward to that effort. 

With that, I would yield to Mr. Fattah. 

Mr. Fattah. Thank you. 

I think this has been very helpful. I think Senators Collins, 
Cochran, Edwards, and Levin did an excellent job in building a 
consensus in the Senate. Obviously, they passed the bill 93:0. This 
addresses all of the issues that are being raised in these House 
bills. 

I do want to recognize the presence of Congressman Danny Davis 
from Illinois, who is a sponsor of H.R. 170. He has joined with Con- 
gressman LoBiondo in this effort to try to address a critical issue. 



68 


I am involved in and continue to be concerned about telemarketing 
fraud. 

One of the things that we did in the telemarketing bill that we 
passed was we provided a private right of action. We are saying 
that people are being harmed and defrauded via mail in a particu- 
lar practice, but neither in the Senate bill nor in the House bills 
that we are discussing now is there a right for the injured party 
to take an action against the perpetrator for redress. We seem to 
be relying only on law enforcement and other mechanisms. 

I would be interested in what you think about my interest in 
adding to whatever the final legislative product is a private right 
of action? So that your neighbor, someone who has lost money, or 
been defrauded, or harassed in some way can take action on their 
own without the necessity of depending on a law enforcement en- 
tity or the U.S. Postal Service, in and of itself, to take a legal ac- 
tion. 

Mr. LoBiondo. I thank my colleague from the neighboring dis- 
trict just across the river, Mr. Fattah. I would say that I do not 
believe it is in Senator Collins’ bill. I know it is not in my bill. I 
do not believe, Congressman Rogan, it is in your bill. 

In my putting this together, my thought did not come to that 
point. Although once again, speaking for myself, I will defer to this 
committee on what you think is best to be able to put a product 
together that can in fact gain the support of our House, be joined 
with the Senate, and be agreed to by the President so that we can 
move on. 

I would think that this would complicate it as we move forward. 
I do not know how many red flags that would raise for colleagues, 
but once again I will defer to working with the committee. 

Mr. Fattah. Thank you. I agree. I am admitting that it is in 
none of the bills, but it is in the legislation that we passed dealing 
with telemarketing fraud, in which we are dealing with really iden- 
tical tjTpes of practices that lead to almost the same result. We 
have provided for individuals a right to act, in terms of protecting 
themselves. 

I was just wondering since it is not present in any of these bills, 
what your views were. I thank you for your comments. I would be 
interested in Congressman Rogan’s comments. 

Mr. Rogan. Thank you, Mr. Fattah. 

It is not in my bill. One remedy that is in the bill that I have, 
and I think it is in Mr. LoBiondo’s bill also, simply gives the Postal 
authority the right not to deliver the mail and dispose of the mail 
if it does not have the requisite warning on it. 

I hate to shoot from the hip on a legal opinion to your question, 
but my guess is that if somebody has been injured or harmed, 
under State law right now they probably can, and I believe have, 
brought private actions. I did not get into that area in my bill ei- 
ther. 

I am not sure if the appropriate remedy would be a State or a 
Federal action. As Mr. LoBiondo said, I am more than happy to 
work with the committee and consider either alternative. 

Mr. Fattah. I thank you for that response. You agree that there 
is some correlation between telemarketing fraud; someone defraud- 
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ing a senior citizen over the phone and someone doing it through 
the mail. 

Mr. Rogan. I think the key word in the question is fraud. 

Mr. Fattah. Right. 

Mr. Rogan. Whether it is telemarketing through the mail. 

Mr. Fattah. That is why I thought of it because the Congress 
acted on telemarketing fraud quite aggressively. As a part of that 
action, we provided a remedy to individuals. We have heard a lot 
about individual cases today where people have been defrauded of 
dollars that otherwise would have gone to other more productive 
uses. 

It is at least something that I would be interested in us looking 
at as we go forward; obviously, not to raise a red flag. I just think 
that it may be useful in us, first of all, in terms of being consistent. 
Also, most importantly, in providing an array of defenses to the 
public against these types of actions. I want to thank the chairman 
for the time. 

Mr. McHugh. I thank the gentleman for his comments and for 
his suggestion. We will take, with your help of course, a look at 
that approach. Chairman Burton. 

Mr. Burton. I want to congratulate both of you on the legisla- 
tion. I am sure the chairman will review this very thoroughly at 
the subcommittee. Should it pass through the subcommittee, we 
will take a very hard look at both bills, whichever bill comes out 
of the subcommittee to the full committee. 

One of the things that I was curious about, I was just reading 
that the subscription industry, the magazine subscription industry, 
is about a $7 billion industry, along with others that are included 
in that category. About one-tliird of that comes from subscriptions 
through these kinds of solicitations. 

Have you looked at a wide variety? I mean we have a wide vari- 
ety on these charts here on these stands. Have you looked at a 
wide variety to see if any of these mailings meet the criterion that 
you folks have already talked about in your legislation? 

Mr. LoBiondo. Mr. Chairman, thank you for your comments. For 
myself, I will say while I do not want to claim to have reviewed 
this for everything possible that is out there, but I have found none 
that I have come across that meet the requirements. 

Mr. Burton. Let me just ask you a couple of questions real 
quickly. I have here two that I was just reviewing. One is from 
American Express. It is pretty clear here that this needs some leg- 
islative attention. They have Daniel R. Moll, who is one of our staff 
people here, entering prize amount. 

It has got his name and under his name it has got $1,666,675.00. 
There is a box next to it that says it is under review. Then there 
is another box that says awaiting payment. Then underneath that 
there is another man’s name with the same amount. It says, “Con- 
firmed And Money Awarded.” Then there is another fellow whose 
name is on there. It says, “Confirmed And Money Awarded.” 

That obviously is misleading as the dickens. Then here is one 
from the Reader’s Digest which says on the front, “See Inside For 
Confirmation Of Sweepstakes Entry. You Could Win $1 Million 
Without Lifting A Finger. Plus Confirmation Of Your 2000 Reader’s 
Digest Gift List.” 
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This does not seem near as onerous as the first one. In fact, it 
says “You Could Win,” which is in red, “You Could Win” and that 
you have not won. There does not seem to be any requirement on 
that. I guess what I am trying to find out is in your legislation, 
does it delineate between those kinds of approaches? Have you 
looked at any of these to see if they meet the criterion that you are 
talking about in your legislation? 

Mr. LoBiondo. Mr. Chairman, first of all, you are correct. This 
is very big business. That is why many of these companies have 
been so aggressive. Because of the scrutiny that this issue has re- 
ceived, there are many companies that are already starting to come 
into what I would call some type of compliance. It may be the 
Reader’s Digest is one of them. I cannot say that it is because of 
this. Not everybody out there is a bad actor. Not everybody out 
there has decided to go after a senior who is not going to read the 
fine print. So, we have started the momentum. 

With many States focusing attention on this as well, as we have 
heard from Congressman LaTourette, I think that the companies 
are being much more watchful. To be able to give you a statement 
as to how many are and how many are not complying, I am not 
able to do that at this time. 

Mr. Burton. I guess the only point I would make is that I think 
your legislation is important. I think it should probably, in one 
form or another, be passed into law. This is a pretty large industry. 

While we are trying to correct this problem and make sure that 
people are not taken advantage of, and they are given all the facts 
so that they know that they have not won already, we also have 
to be a little concerned about the impact on the entire industry 
with the legislation we are passing. So, we will have to take a very, 
very close look at this to make sure that while we are solving the 
problem, we do not throw the baby out with the bath water. 

Did you have any comments, Mr. Hogan? 

Mr. Rogan. Mr. Chairman, I just wanted to assure you I am not 
trying to duck your question. I actually feel there is a conflict of 
interest in my answering your question because after hearing it, it 
is apparent that your st^f member, Daniel Moll, is competing with 
my press secretary for that $1,600,000. 

Mr. Burton. And neither one of them is going to win it. 

Thank you. 

Mr. McHugh. I thank the gentleman. I would be happy to yield 
to the gentleman finm Illinois who, as the ranking member indi- 
cated, is a co-sponsor of Mr. LoBiondo’s legislation and obviously 
has been working to address this issue. We appreciate his efforts 
and his being here. 

Mr. Davis. Thank you very much, Mr. Chairman. 

Let me thank both the gentleman for their testimonies and for 
being here this afternoon. I also want to compliment both of you 
on your legislation. As a matter of fact, I think that this is indeed 
an idea whose time has come. I mean I have often wondered for 
years, and years, and years how it was that some of these promot- 
ers have been able to get away with the pipe dreams and hopes 
that they were selling. 

I think you have seized upon the moment and the opportunity. 
I certainly agree with your efforts. As indicated, I am a company- 
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sponsor of Mr. LoBiondo’s legislation. I think it gets at the issue. 
My question is have either one of you done research to the extent 
where you discerned any specific targeting, or any specific groups 
of individuals who are more likely to be impacted, or who are more 
impacted by dishonest advertising as we are looking at? 

Mr. LoBiondo. Mr. Davis, thank you for your comments and for 
being co-sponsor. My research is unscientific, but it is clear to me 
that those who seem to be most impacted by this are senior citi- 
zens. They are the ones who I have heard from the most. They 
seem to be the most egregious examples. Then, again, that is unsci- 
entific. 

Mr. Rogan. Mr. Davis, I also thank you for your leadership in 
this area. I think most of the evidence tends to be empirical. I have 
also had conversations with people in the publishing industry who 
have confirmed that this type of mailing tends to focus heavily 
among senior groups because it is the most effective among senior 
groups. I have yet to hear anybody contradict that assumption that 
I think we all operate under. 

Mr. Davis. If that is the case, then it would seem to me that it 
makes it even worse. I am saying that here is a group, individuals 
living in many instances on a fixed income, individuals who barely 
get enough money to take care of all of their necessities; then to 
have them be duped into giving part of that away. I think that 
really goes beyond the pale. 

The other question that I have and would ask is do you think 
there should be some way for individuals to recoup their losses or 
money that they have actually spent pursuing the impossible 
dream? If there ought to be some way that the publishing houses, 
the promoters, should be forced to give the individuals their money 
back? 

Mr. LoBiondo. Mr. Davis, I think your question runs along simi- 
lar lines that Congressman Fattah raised with a right of redress 
by those who feel they have been wronged. I did not give that 
thought initially in my legislation, but certainly if this committee 
felt that, that was an appropriate addition to the legislation, I 
would be happy to work with you. 

Mr. Rogan. Mr. Davis, I feel I should lay my cards on the table 
with you and the members of the subcommittee. I come to Wash- 
ington as a former State coimty prosecutor with a personal bias 
against federalizing every crime. I have a preference for crime 
being looked at on the local or State level when practical and 
where possible. 

If there is a case of fraud being perpetrated, then I do believe 
that redress on both the civil and the criminal realm can and is 
available. As a part of that fraud, certainly if a jury finds that to 
be the case, the concept of restitution along side a punitive fine is 
available. There is a difference between people who are being 
duped into sending money versus people who willingly know that 
this is a game of chance. 

They purchase these subscriptions even though they do not have 
to and are just unsuccessful. In that case, I do not believe that it 
is the appropriate role of Government to step in and try to correct 
any mistake they made with respect to calculating the odds. 
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The question for me is whether or not they simply are advised 
that it is a game of chance versus sending money to an organiza- 
tion, thinking that they have won a trip or won some grand prize. 

Mr. Davis. I thank the gentlemen very much. I certainly agree 
with you. I would hope that if we were able to move to some adju- 
dication process, that it could be something simple because many 
individu^s obviously would not go through the process of a court 
case, all of the legal remedy. 

If there were some administrative adjudication process, then 
there might be more likelihood that people would in fact try and 
make use of it. So, let me just thank the gentlemen again. I appre- 
ciate your being here and I certainly support your efforts. 

[The prepared statement Danny K. Davis follows:] 
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Statement of Daimy K. Davis 
“Hearing of Postal Subcommittee” 
August 4, 1999 


Thank you Mr. Chairman for convening 
this mark-up and hearing concerning 
fraudulent and deceptive practices in 
Sweepstakes Mailings. I would first like to 
echo the sentiments of our Ranking Member 
concerning the postal naming bills, and l am 
especially pleased that we honor three of our 
former colleagues, Augustus F. Hawkins, 
Malcolm Dymally, and Louis Stokes. 

Now turning to today’s hearing. This 
hearing is especially important because of 
the increasingly deceptive tactics used by 
those in the sweepstakes industry that seem 
to target the most vulnerable in our society! 
For years, sweepstakes promotions have 
served as a cornerstone of the American 
marketplace, which thus makes it 
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unfortunate that Congressional involvement, 
and this hearing has become necessary. It is 
unfortunate that the language and packaging 
of sweepstakes have gotten more and more 
deceptive. The come-ons are more blatant, 
and the disclosures have become smaller. 

For too long this industry has made it a 
custom of selling pipe dreams, and false 
hope to those who respond by purchasing 
magazines hoping they can somehow be in a 
better position to win. ! hear them saying: “I 
am still waiting on the van,” you know the 
Publishers Clearinghouse Van. The 
envelope has been pushed too far, the 
situation has become too egregious, and as a 
result it has now become all too familiar to 
hear the sweepstakes horror stories. 

On television and in the newspapers we 
hear and read the heartbreaking stories of 
people who have spent thousands of dollars 
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entering sweepstakes, expecting that through 
their investment they somehow increase 
their chance of becoming a winner. It is 
upsetting and disturbing to hear these 
stories, particularly when we know that they 
can be avoided if these sweepstakes would 
simply disclose their material terms in an up- 
front manner. And though many of these 
sweepstakes will argue that they do properly 
disclose their terms, as we know when we 
open our mail, and see a sweepstakes form 
that the material terms or the chances of 
winning are never easy to find. Instead we 
see big print that calls us “Winners”, and 
urges us to order magazines to better our 
chances of winning. For many of us, we 
recognize that we are not truly “Winners” 
and we discard the mailing, but for others it 
is not so easy. 


These sweepstakes mailings are 
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confilsing to thousands, if not millions of 
people. The amount of money that people 
spend each year on deceptive sweepstakes, 
expecting to win, is alarming, and these 
aren’t even the horror stories. We’ve heard 
the horror stories from consumers who have 
been increasingly targeted because they 
respond to the mailings, or place product 
orders. We know about the gentleman who 
spent $15,000 on sweepstakes hoping to win 
and pay his daughter’s tuition, and the 
gentleman who twice flew to Florida 
expecting to collect his sweepstakes 
winnings. We know the stories of the lady 
who spent half of her monthly social security 
check on sweepstakes, and the story of the 
lady who baked a cake and made a banner to 
welcome the sweepstakes company that she 
expected would be bringing her a check that 
afternoon, unfortunately the van never 
showed up. For these people, the elderly. 
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and the poor, the official looking 
sweepstakes envelope that declares them a 
“Wiimer” is their ticket out, their ship has 
come in. It is for them a realization that they 
have finally realized the American Dream, 
and that all they need to do to collect their 
prize is order a few magazines. Well, 
unfortunately its not that simple, as our 
presence here today would dictate. But 
fortunately, today, we can do something 
about this. The consumers expect that we 
will do something about this. Therefore, I 
look forward to hearing from our 
distinguished witness’ today! 
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Mr. McHugh. I thank the gentleman for his comments. 

The gentleman from Ohio, Mr. LaTourette. 

Mr. LaTourette. Thank you, Mr. Chairman. 

I want to add my voice to thank both of you for two pieces of leg- 
islation that are both excellent. I appreciate your testimony today 
and sharing with us your district experiences and your national 
concerns. I was a prosecutor, too, Mr. Rogan. I think where we 
might differ on this one is since it moves through the U.S. Postal 
Service, we have a big national problem that only we can take care 
of. 

I am going to look forward to the next panel on these free speech 
arguments because I, unlike the chairman, do not know if it did me 
any good or not, but I finished law school. We use to have, as pros- 
ecutor, a con called the pigeon drop where you would be walking 
down the street and someone would say I found this big envelope 
full of money and sort of hush, hush. Maybe if we keep it for 30 
days we can both keep it. 

They would let you keep it, but to show you some good faith, why 
do you not go to your bank and give me $500 that I will hold and 
then we will meet at a designated place. The time expired and you 
found out that at the end of 30 days you had an envelope full of 
paper rather than anything else. I do not think free speech guaran- 
tees cover fraud, but over the telephone like Mr. Fattah was talk- 
ing about. 

I do not think it covers a pigeon drop. I do not think that decep- 
tive speech is protected by the first amendment through the mail 
either. So, I very much look forward to those who are going to 
claim that somehow sending that greeting card that says congratu- 
lations from both of us to a generation, you know, my grandmother, 
when you are talking about targeting seniors, my grandmother al- 
ways yells at me that I do not write letters. 

We are talking about the generation that gets notes and letters 
in the mail. Now, they do not quite understand why in these com- 
puter printouts their name is highlighted and inserted 12 to 15 
times. We know it in the form letters we send back to our constitu- 
ents. But they do not know how their name got in there 12 to 15 
times. 

They do not understand how there is a handwritten post-it note 
attached to the note saying, “Dorothy, you are a big winner.” Mr. 
Davis, I think your unscientific analysis that seniors are being tar- 
geted is right on the money. 

Do either of you, from your experiences, have any view that the 
senior citizens that are being targeted by these direct mail oper- 
ations have any belief other than their chances of winning will be 
increased if they participate bj' making a purchase? 

Do you have any question as to that there is some confusion in 
the mind of the seniors that they do not think that if they buy 
those 10 magazines they are going to do better than the senior that 
does not buy a magazine? 

Mr. LoBiondo. I thank my colleague for his comments. 

Congressman LaTourette, to answer your question, at the senior 
centers that I have been to where I have dealt with this issue and 
asked those questions, I was almost shocked to the degree that the 
seniors were believing that in fact that was about the only way 
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that they could win. That if they sent back without sending any 
money, without buying a subscription that it almost guaranteed 
they would not win. 

It was very sad is what it was because it was a constant theme 
with the seniors who were there. As you pointed out with your 
grandmother, these folks are vulnerable. They do not understand 
how this is all coming about, but they do, in my view, clearly be- 
lieve that if in fact they respond, and respond with a check, this 
is going to certainly enhance their possibility of winning. That is 
what they are looking for. 

What was interesting when I started asking some additional 
questions about well, everybody wants to win money and have 
more money. What would you do? They all shared that they wanted 
to give it to their grandchildren. They all shared that it was not 
for them; that it was for somebody else. Yes, it would make their 
life a little bit easier. That even made it sadder. 

Mr. LaToxirette. Jim, do you have an3rthing you wanted to add? 

Mr. Rogan. Yes. Mr. LaTourette, first I thank you for your pre- 
liminary comment. I want to make sure the committee understands 
that 1 intended my commentary respecting Federal versus State ju- 
risdiction to be taken generically and not specifically to this bill. 
That is a general bias that 1 tend to have. 

1 certainly recognize the potential for Federal jurisdiction in 
these areas. I am pleased to yield to the committee and to the joint 
wisdom of both Houses of Congress to make that determination. I 
think that the evidence which the chairman presents up on the 
board over there is just one lone example. 

With respect to the two blown up postcards to my right, the per- 
son that sends in the subscription order, gets to mail it in the enve- 
lope that says, ‘Tes: Reward Entitlement, Granted And Guaran- 
teed.” The person who only wants to ask that their numbers be 
looked at without a subscription form has the envelope next to it 
with the big “No” written on it. 

Mr. LoBiondo, in his presentation, quoted from one that not so 
subtly reminded the potential subscriber that, oh by the way, 100 
percent of our awards have gone to people who have taken out the 
subscriptions. I was shown by one senior at a senior center the re- 
turn form that gave a separate color coded card. The ‘Wes” card 
had a green circle on it. The “No” card had a red circle on it. 

When they put the card in the return envelope, it was obvious 
from looking at the outside of the envelope whether it contained a 
check for a subscription, because there was a window that showed 
the green circle or no check, just a request to enter the sweep- 
stakes which was a red circle. The senior who showed that to me 
said, my assumption is of course if there is a red circle and no 
check, they just throw those away. 

That may have something to do with the 100 percent subscrip- 
tion rate success in getting the awards. So, I think that those t}q3es 
of things, some subtle, some not so subtle, are obviously directed 
to make the person believe they were only going to be successful 
in a sweepstakes if they sent in a check for a subscription. 

Mr. LaTourette. I thank you both again. I went to visit my 
grandmother. She had a Field and Stream subscription and my 
grandmother is 87-years-old. I do not think she has been camping 
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in the last little bit, but I am sure that she hopes to win some- 
thing. 

Since you two are such wonderful champions on this issue, if I 
could just plant a seed in your minds and then let you go. I thank 
you again. I would like you to take a shot. You know the credit 
card companies were here a couple of months ago in Congress ask- 
ing for bankruptcy legislation because they are saying people are 
taking our credit cards and then going belly up on them. 

My 16-year-old just got a $5,000 pre-approved credit card. She 
does not even get an allowance. So, I am hoping maybe you can do 
something about that in the next Congress. I thank you both and 
I thank the Chair. 

Mr. McHugh. I thank the gentleman. 

Gentlemen, as has been stated here many times, we are deeply 
appreciative of your efforts. We look forward to working with you 
in solving what obviously we all agree is a very, very serious prob- 
lem. Thank you for that concern and for that endeavor. I appreciate 
it. 

We now have our second panel that is comprised of Commis- 
sioner Orson Swindle of the Federal Trade Commission; Mr. Ken 
Hunter who is the Chief Postal Inspector of the U.S. Postal Inspec- 
tion Service; Mr. Bernard Ungar, Director of the Government Busi- 
ness Operations Issues of the General Accounting Office; Ms. Sara 
Cooper who is executive vice president of the National Consumer 
League; Ms. Virginia Tierney, member of the board of the Amer- 
ican Association of Retired Persons; Mr. Lee Cassidy who is execu- 
tive director of the National Federaton of Nonprofits; Mr. Jerry 
Cerasale who is the senior vice president of government affairs 
with the Direct Marketing Association; Mr. Michael Pashby who is 
executive vice president of Consumer Marketing Magazine Publish- 
ers of America; and Ms. Linda Goldstein who is chair emeritus and 
head of government and legal affairs committee for the Promotion 
Marketing Association. 

Before you are seated, those of you who are not, the committee 
practice, as many of you know because you have appeared before, 
is to have all of those who are about to present testimony, with the 
exception of Members of the Congress, for some reason, testify an 
oath of authenticity. If you will raise your right hands and repeat 
after me. 

[Witnesses sworn.] 

Mr. McHugh. Thank you all very much. 

The record will show that they all responded in the affirmative. 
I would say at the outset, well, first of all thank you for being here. 
Thank you for your patience. We are all looking forward to your 
comments. We do have one scheduling situation with respect to Mr. 
Ken Hunter who does have some time constraints. 

So, with all of your indulgence, as I have talked to Commissioner 
Swindle, we will start with the Commissioner’s testimony, given 
his senior position in the administration and then move to Mr. 
Hunter, at which time we will break the rest of the testimony and 
direct whatever questions the subcommittee may have for Mr. 
Hunter so that he can make his schedule. 

So, with that let me, as I have just stated, go to Commissioner 
Swindle. We are honored by your presence here today. We appre- 
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date your efforts and, of course, that of the FTC in a whole range 
of issues, but particularly in this one. We look forward to your com- 
ments. 

Our attention is yours. 

[The information referred to follows:] 
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HoBoraible John McHugh 
Chainnan 

S(d}conif!iittee or ih^. Postal S^ce 
B-349C Baybum House Office Building 
Wa^ngloR, DC 2051 5 

Dear Chairman McHugh: 

Thai^ you for contacting me regarding my statements made during the hearing l^id by the 
Subcmmnittee on the Postal Service on August 4, 1999. 1 wouldbe happy to re^ond to your 


I bdieve it is necessary to specifically mandate the print size to close potential loopholes in 
sweepr^es reform legislation. It is not enough, in my view, to simply allow direct->man 
companies to determine which disctosuies constitute “clear and conspicuous* disclosures. These 
Qpe&of companies have demonstrated their dishonesty m the past arid, unchecked, me 
tobdieve that ffiey will continue to test the boundaries of legality regarding these 
disdosures in the future. 


Cracking down on caduer's check look-alikes is an important section of the biU. Too 
ofteiu sweepstakes companies prey on vulnerable consumers by confusing them with ofScial- 
iodeing documents. By requiring large, easy-to^read disclosures on these documents, my 

will ^isure that consumers, and eq;>ecidly senior chi^ns, are no longer victims of this 
n^eading fraud. 

The {Kovision of H.R. 1 70 to require the disclosures to be printed in 1 6-pont font is a 
direct benefit to seiuor citizens. Often, seniors ha>^ trisual impairments which would render 
disclosures unreadaUe at their current size. My. 16-poim disclosure requirement assures that 
seiMrs become aware of vitd information they n^t otherwise miss, such as odds of winning or 
the fact that no ^cbase is necessary to win the sweepstakes. 

Again, thank you for the opportunity to testify before the Subcommittee on Postal 
Service. Please feel free to contact me in the ftiture regarding H R. 170. 



Frank A. LoBiondo 
Member of Congress 
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STATEMENTS OF ORSON SWINDLE, COMMISSIONER, FEDERAL 
TRADE COMMISSION; KEN HUNTER, CHIEF POSTAL INSPEC- 
TOR, U.S. POSTAL SERVICE INSPECTION SERVICE; BERNARD 
L. UNGAR, GENERAL ACCOUNTING OFFICE; SARA COOPER, 
E XE CUTIVE VICE PRESIDENT, NATIONAL CONSUMERS 
LEAGUE; LEE M. CASSIDY, EXECUTIVE DIRECTOR, NATIONAL 
FEDERATON OF NONPROFITS; VIRGINIA TIERNEY, MEMBER 
OF THE BOARD, AMERICAN ASSOCIATION OF RETIRED PER- 
SONS; JERRY CERASALE, SENIOR VICE PRESIDENT, GOV- 
ERNMENT AFFAIRS, DIRECT MARKETING ASSOCIATION; MI- 
CHAEL PASHBY, EXECUTIVE VICE PRESIDENT OF CON- 
SUMER MARKETING, MAGAZINE PUBLISHERS OF AMERICA; 
AND LINDA GOLDSTEIN, CHAIR EMERITUS AND HEAD OF 
GOVERNMENT AND LEGAL AFFAIRS COMMITTEE, PRO- 
MOTION MARKETING ASSOCIATION 

Mr. Swindle. Thank you, Mr. Chairman, Chairman Burton, and 
members of the subcommittee. The Commission is pleased to pro- 
vide testimony today to assist the committee in reviewing the ne- 
cessity of amending chapter 30 of title 39 of the U.S. Code to ad- 
dress the mailing of deceptive materials relating to games of 
chance. 

The Commission’s statutory mandate is to encourage the efficient 
functioning of the marketplace by taking action against unfair and 
deceptive practices or acts, and increasing consumer choice by pro- 
moting vigorous competition. A cornerstone of the Commission’s 
mandate is section 5 of the FTC Act. 

We have a long history of challenging deceptive mail promotions. 
Most recently, Project Mailbox, a joint Federal-State initiative that 
included 47 States and the U.S. Postal Service, resulted in more 
than 200 actions. It focused on the deceptive use of sweepstakes, 
prize promotions, premium awards, and other misleading market- 
ing techniques and mail solicitations, unsolicited facsimiles, and 
unsolicited commercial e-mail. Project Mailbox materials have been 
provided to the committee. 

To support law enforcement like Project Mailbox, we systemati- 
cally collect and analyze consumer complaint data. Our Consumer 
Response Center, or the CRC, currently receives nearly 7,000 con- 
sumer calls, letters, and e-mails per week. Our data base currently 
contains more than 423,000 consumer complaints and inquiries. 

The data base is used to spot trends, identify targets for enforce- 
ment action, and locate relevant witnesses. The Commission’s spon- 
sors and operates Consumer Sentinel, a secure Internet website 
through which law enforcement agencies throughout the United 
States and Canada may inquire as to details and complaints. 

The data base includes not only consumer complaints received di- 
rectly by the CRC, but also submitted by a large number of United 
States and Canadian law enforcement agencies, as well as com- 
plaints from private data contributors, sudh as the National Fraud 
Information Center, the BBB, and the AARP. 

Consumer Sentinel is a joint project of the Federal Trade Com- 
mission and the National Association of Attorneys General, in co- 
operation with Canadian partners, Canshare and PhoneBusters. 
The FTC makes Consumer Sentinel available, at no charge, to over 
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200 United States and Canadian law enforcement agencies to use 
in developing their enforcement actions. 

Consumer and business education is another important compo- 
nent of the Commission’s consumer protection efforts, and many of 
our consumer alerts and brochures aim to raise public awareness 
of the dangers of deceptive games of chance promotion. The Com- 
mission distributes publications designed to help legitimate busi- 
nesses that use prize promotions to comply with the law. 

These consumer and business publications are available in hard 
copy and from the Commission’s website, www.ftc.gov. Several ex- 
amples of these publications, including consumer advisory bro- 
chures issued in connection with Project Mailbox, have been pro- 
vided to the committee also. 

The Commission is aware of two bills currently pending before 
the committee, H.R. 170 and H.R. 237, that address concerns about 
mail promotions of games of chance focusing on the authority of the 
U.S. Postal Service. The Commission’s continuing activity under its 
existing authority against deceptive and unfair practices is not af- 
fected by this legislation. 

The Commission believes that, if enacted, either of these bills 
could have a positive impact. The practices addressed by each of 
these bills are similar to those the Commission has targeted in 
scores of enforcement actions brought against telemarketer and 
other direct marketers over the last decade in Federal District 
Courts under section 5 and 13(b) of the FTC Act. 

Moreover, they are similar to those addressed by the Commis- 
sion’s Telemarketing Sales Rule. The TSR covers telemarketing de- 
fined as a planned program or campaign which is conducted to in- 
duce the purchase of goods and services by use of one or more tele- 
phones which involves more than one interstate telephone call. 

Many of these activities rely on mail solicitation to induce con- 
sumers to call a telephone number to learn more about the product 
or service offered. Many of them also include a sweepstakes or a 
prize promotion. It is a violation of the TSR for telemarketers to 
fail to disclose all material information, including total cost, and 
any material restrictions or limitations on the use of the product 
or service being sold via telephone. 

The Commission’s approach, both in its case-by-case enforcement 
and in its regulatory activities as embodied by the TSR, attempts 
to ensure that consumers receive material information necessary to 
prevent them from making purchasing decisions on the basis of 
material information that is false or misleading. The bills now 
pending are consistent with that approach. 

The Commission will continue to use the full range of investiga- 
tive techniques targeting law enforcement actions, and consumer 
and business education to attack this problem. We applaud this 
subcommittee’s interest in strengthening the tools available to the 
U.S. Postal Inspectors to combat these practices. 

I would be most appreciative of an opportunity to answer your 
questions. Thank you, sir. 

[The prepared statement of Mr. Swindle follows:] 
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Mr. Chairman, I am Commissioner Orson Swindle of the Federal Trade Commission. The 
Commission is pleased to provide testimony today to assist the Committee in reviewing the necessity of 
amending Chapter 30 of Title 39 of the United States Code to address the mailing of deceptive 
materials relating to games of chance.^ 


The Commission’s statutory mandate is to encourage the efficient fiinctiomng of the 
marketplace by taking action against unfair or deceptive acts or practices and increasing consumer 
choice by promoting vigorous competition. A cornerstone of the Commission’s mandate is Section 5 of 
the Federal Trade Commission Act, which prohibits unfair methods of competition and unfair or 
deceptive acts or practice in or affecting commerce.^ The Commission fms a long history of using its 
authority under Section 5 to challenge deceptive mail promotions. Our most recent efforts in this regard 
Gulmmated in “Project Mailbox.” a Joint federal-state initiative focusing on the deceptive use of 
sweepstakes, prize promotions, premium aw'ards, and other misleading marketing techniques in mail 
solicitations, unsolicited facsimiles, and unsolicited commercial e-mail Through Project Mailbox, the 


• The views expressed in this statement represent the views of the Commission. My responses 
to any questions you may have are my own. 

* 15 U.S.C. § 45(a). The Commission also has responsibilities under approximately 40 
additional statutes, e.g., the Fair Credit Reporting Act, 15U.S.C. §§ 1681 a/ which establishes 
important privacy protections for consumers’ sensitive financial information; the Truth in Lending Act, 
15 U.S.C. §§ 1601 etseq., which mandates disclosure of credit terms; and the Fair Credit Billing Act, 
15 U.S.C. §§ 1666 etseq., which provides for the correction of billing errors on credit accounts. The 
Commission also enforces approximately 30 rules governing specific indusU’ies and practices, e.g., the 
Used Car Rule, 1 6 C.F.R, Part 455, which requires used car dealers to disclose warranty terms via a 
window sticker; the Franchise Rule, 16 C.F.R. Part 436, which requires the provision of information to 
prospective franchisees; and the Telemarketing Sales Rule, 16 C.F.R. Part 3 1 0, which defines and 
prohibits deceptive and abusive telemaiketing practices. 
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Commission coordinated law enforcement efforts with 47 states as well as other federal and some local 
law enforcement agencies to bring more than 200 challenging such practices. The United States 
Postal Service contributed significantly to the Project Mailbox efforts. A copy of the Project Mailbox 
report and the press release are enclosed. 

Law Enforcement 

In order to support law enforcement efforts such as Project Mailbox, the Commission 
systematically collects and analyzes consumer complaint data. The Commission’s Consumer R^ponse 
Center (“CRC”) cuirently receives nearly 7,000 consumer calls, letters, and e-maiis per week — up 
substantially since activation of the Commission’s new toll-free consumer hotline (1-877-FTC-HELP), 
in June of this yejff. CRC staff adds this information to the FTC’s database, which currently contains 
more titan 423,000 consumer complaint and inquiries. 

Commission staff use the database to spot trends, identify companies that should be targeted 
for enforcement action, and locate relevant wimesses. To maximize the effectiveness of this database, 
the Commission sponsois and operates Consumer Sentinel, a secure Internet website through which 
law enforcement agencies throughout the United States and Canada can access the database. The 
database includes not only consumer complaints received directly by the CRC, but also those submitted 
by a large number of United States and Canadian law «iforcement agencies, as well as complaints from 
private data wntributors such as the National Fraud Information Center, Better Business Bureaus, and 
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the American Association of Retired Persons C‘AARP”).^ Consumer Sentinel is a joint project of the 
FTC and the National Association of Attorneys General, in cooperation with Canadian partners 
Canshare and PhoneBusters. The FTC makes Consumer Sentinel available, at no charge, to over 200 
U.S. and Canadian law enforcement agencies to use in developing their enforcement actions. 

Consumer Education 

Consumer and business education is another important component of the Commission’s 
consumer protection efforts, and many of our consumer alerts and brochure aim to raise public 
awareness of the dangers of deceptive sweepstakes promotions. The Commission also distributes a 
number of publications designed to help legitimate businesses that use prize promotions comply with the 
law. These consumer and business publications are available in hard copy and from the Commission’s 
website. www.FTC: gov. Several examples of these publications, including consumer advisory 
brochures issued in connection with Project Mailbox, have been provided to the Committee. 

The Committee is reviewing the necessity of amendii^ Chapter 30 of Title 39 of the United 
States Code, which addresses the ability of the U.S. Postal Service to curtail the mailing of certain 
jnaterials. The Commission is aware of two bills airrently pending before the.Committee, H.R. 1 70 
and H.R. 237, that address these issues. The goals of these bilis.appear consistent with those 


^ Consumer Sentinel is an invaluable tool in projects like Project Mailbox. Indeed, in 
coimection with that effort, the American Association of Retired Persons (“AARP”), using criteria 
developed by the FTC to identify the earmarks of certain types of deception, reviewed thousands of 
direct mailings received by its members. Mailings that cxmtained one or more of those indicators of 
deception were thra entered into the Consumer Sratinel database. 
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underlying Project Mailbox and the Commission’s other enforcement work in this area. These bills, 
however, focus primarily upon the authority of the U.S. Postal Service and would not directly affect the 
Commission’s continuing activity, under its existing authority, against the deceptive use of sweepstakes, 
prize promotions, premium awards, and other mariceting technique in direct mail and other media. The 
Commission believes diat if enacted either of these bills could have a positive impact. 

Both bills require that any sweepstakes-related solicitation (1) bear a notice on its envelope that 
clearly stat that this is a game of chance or sweepstakes and that the recipient has not automatic^ly 
won, and (2) have a similar notice on the first page of the solicitation itself, which includes a statement 
of the odds of winning and a statement that no purchase is required to win a prize or enhance one’s 
chance of winning. Bodi bills specify the size ofthe required notices. In addition, H.R. ITOwould 
require any sales promotion Fesembling a check to bear a conspicuous notice that it is not a check and 
has no cash value. Finally, H.R. 170 expressly would not preempt state law, butH.lL 237 does not 
address die issue of preemption. 

The practices addressed by each of these bills are similar to those the Commission has targeted 
in scores of enforcement actions brought gainst telemarketers and otho' direct marketers over the last 
decade in federal district courts under Sections 5 and 13(b) of the FTC Act. Moreover, they are 
similarto those addressed by the Commission’s Telemarketing Sales Rule, 16 C.F.R. Part 310 
(*‘TSR”), promulgated pursuant to the Telemarketing and Consumer Fraud and Abuse Prevention Act, 

15 U.S.C. §§ 6101-610S. The TSR covers telemarketing, defined as “a plan, program, or campaign 
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which is conducted to induce the purchase of goods or sevices by use of one or more telephones and 
which involves more than one interstate telephone call.” Many of the covered sales plans, programs, or 
campaigns rely on mail solicitations to induce consumers to call a telephone number to learn more about 
the product or service offered. Many of tfiem also include a sweepstakes or prize promotion. It is a 
violation of the TSR for telemarketers to fail to disclose all material information, including total cost, and 
any material restrictions or limitations on the use of the product or service being sold via telephone. 
Significantly, in any prize promotion, including sweepstakes, the TSR requires the telemarketer to 
disclose: 1) the odds of being able to receive the prize; 2) that no purchase or payment is required to 
win a prize or to participate in the prize promotion; 3) instructions on how to participate in the prize 
{^motion without purchasing the product or making a payment; and 4) all material costs or conditions 
to receive or redeem a prize that is the subject of the prize promotion. 16 C.F.R. § 3 10.3(a)(l)(iv) and 
(v). Each of the bills being considered includes a requirement for some of these disclosures. 

The Commission’s approach, both in its case>by-case enforcement and in its regulatory 
activities as embodied by the TSR, ensures that consumers receive material information necessary to 
prevent them from making purchasing decisions on the basis of material information that is false or 
misleading. The bills now pending are consistent with that approach since they would require business 
to provide consumers with material information about the nature of sweepstakes-related promotions. 
Such-legislation shcFuld lead to fewer deceptive sweepstakes mailings and a better informed public. 
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In conclusion, the Commission recogni^ that the practice of mailing deceptive materials 
relating to games of chance is detrimental to American consumers. The Commission will continue to 
use the full range of investigative techniques, targeted law enforcement actions, and consumer and 
business education to attack this problem. We applaud the Subcommittee’s interest in strengthening the 
tools available to the U.S. Postal Inspectors to combat these practices. I appreciate the opportunity to 
provide testimony today on the Commission’s views, and would be pleased to answer any questions. 
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Mr. McHugh. Thank you very much, Commissioner Swindle. 

Let me first of all say, again, I have read all of your testimonies 
in their entirety over the weekend. I appreciate the great time and 
effort that went into all of it. All of your testimonies will be entered 
in their entirety for the record. We have already begun the process 
of reviewing and extracting the salient points, of which there are 
many, for our purposes. 

We have a sizable panel, as you know better than anyone. So, if 
we could summarize those statements and hit the high points of 
your submissions, it would be appreciated. We will now turn our 
attention to the Chief Inspector. Before I yield to him for com- 
ments, and I hope I am not speaking out of order or in anyway dis- 
rupting a process, but if I am it will not be the first time. 

There is some exciting news, some breaking news today that, 
after 35 years as an employee of the U.S. Postal Service, including 
most notably the last 7 as Chief Inspector, Mr. Hunter is deciding 
to take on a. new challenge in his very, very distinguished career 
where he will become president and CEO of the National Better 
Business Bureau. 

I want to personally congratulate you, sir, for that new oppor- 
tunity. Certainly the Better Business Bureau’s interests are well- 
served. The Postal Service and those millions and millions of Amer- 
icans who either do business with it or who utilize its many serv- 
ices will be sorry for your leaving. 

We have had, between the two of us, some instances where we 
disagreed on approach, but I will have to say that when the discus- 
sions were done, you always, always discharged your duties as ca- 
pably as possible with honor and with dignity. That is just not my 
experience. I know it holds true for your 31^2 decades of remarkable 
contributions. 

I want to wish you every best and extend you every deepest ap- 
preciation for that sacrifice, because it is a sacrifice to labor as you 
have. We appreciate that. I hope I did not speak out of turn. I 
hope, certainly, that I did not disrupt your time schedule or your 
testimony. 

I think it is important that the people in this room, who cared 
enough to be here today and therefore care very deeply about that 
thing called the U.S. Postal Service, should be aware of. So, con- 
gratulations and best wishes. 

Mr. Hunter. Thank you very much. 

After those nice remarks, I would prefer not to give my testimony 
and thereby detract from it. Because the topic is so important to 
me and what I have dedicated my life to, I would like to summarize 
our more lengthy written testimony. I appreciate very much your 
interest and that of your colleagues here in trying to do something 
to further protect American consumers and businesses from some 
of these deceptive mailings. 

You are well-aware of our long history of working to protect Post- 
al employees, the Postal Service, and its customers. So, I will not 
dwell on that. It is important to recall that when Congress initially 
created the Nation’s mail service, it was to maintain an efficient, 
reliable, affordable, and secure means of communication. That, of 
course, was over 200 years ago. 
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Even as recently as last year when Harris conducted a poll, they 
found that the American public feels significantly more confident 
about the security of the mail than the security of telephone, fax, 
or the Internet. Of course, it is that trust that people place in the 
mail that can be leveraged in some of the deceptive practices that 
we are addressing today. 

Now, as was recognized by the Senate Permanent Subcommittee 
on Investigations, deceptive mailings are not limited just to sweep- 
stakes, which have received the primary discussion thus far today. 
They also include things like advanced fee schemes, credit repair 
schemes, games of skill, lotteries, work at home schemes. Govern- 
ment look-alike mailings, medical fraud schemes, and other scams. 

Unfortunately, some of the statutes that address fraudulent and 
deceptive promotions are not adequate and do not provide enough 
incentive for operators to quit their fraudulent promotions. Pros- 
ecuting fraudulent promoters under criminal statutes usually oc- 
curs only after the damage has been done to numerous victims. 

Additionally, many of the promotions we address skirt the ele- 
ment of criminal intent that is necessary to prove violations under 
Federal and many State criminal statutes. As a result, often we 
use civil statutes concerning deceptive promotions in an effort to 
quickly stop the schemes and thereby limit the number of victims. 
However, today it is too easy for the promoter to setup new ad- 
dresses and continue the scheme or to start a new one. 

What is missing are the sanctions that make promoters who 
have been shutdown think twice before resuming business as usual 
at a new location. We remain committed to protecting consumers 
and businesses through any means available, civil or criminal. 
However, there is overwhelming evidence that people are misled by 
language allowed by the existing statutes. 

We need clear and unambiguous legislation to protect both con- 
sumers and businesses from deceptive solicitations. Included in our 
written testimony are a number of recommendations in this regard. 
What I would like to do today is call attention to just three of 
those. 

First is the civil penalty provisions which apply to deceptive 
mailings that are actionable under section 3005. We would hope 
they would serve as a strong deterrent to anyone considering run- 
ning a deceptive promotion. 

Second is a proposed change in the authority of U.S. District 
Court Judges allowing them to issue temporary restraining orders 
effective in multiple judicial districts. Currently, with the assist- 
ance of the Department of Justice, we have to seek a separate TRO 
in each district in which the promoter receives mail. The rec- 
ommended change would allow a much more efficient and effective 
use of the resources of the Department of Justice, the courts and 
ourselves. 

The third proposal is administrative subpoena authority for the 
Postal Service to use in conjunction with investigations of viola- 
tions of chapter 30 of title 39. The subpoenas would be very useful 
in all deceptive mail cases that are pursued under sections 3005 
and 3007. 

Should pending legislation be enacted, administrative subpoena 
authority will be critical in developing sufficient information to ef- 
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fectively implement provisions relating to TROs, civil penalties, 
and a notification system to prevent further mailings of sweep- 
stakes and games of skill. 

We believe these three provisions are key to enhancing our abil- 
ity to protect consumers and businesses from deceptive mailings. 
They will function effectively with any new mailing guidelines for 
solicitations involving sweepstakes, games of skill, facsimile checks. 
Government look-alike material, or other potentially deceptive ma- 
terial. 

While I am proud of our success in conventional law enforcement 
efforts, I am also convinced that arrests, convictions, and civil judg- 
ments are only part of the way to effectively deal with consumer 
fraud. The results of these efforts unfortunately usually only come 
after there are victims and losses. 

For this reason, we are working closely with consumer groups, 
and the industry, and other law enforcement agencies to develop 
fraud prevention strategies and to share best practices. As you are 
probably aware, these have had dramatic results in the areas we 
have targeted. 

We are now preparing to launch the most ambitious effort ever. 
As I announced last September, we are going to launch kNOw 
Fraud. On October 25th of this year, we will mail to every home 
in the Nation a card containing valuable fraud prevention tips, and 
a toll-free number to call to seek additional information. 

There will also be a website which links to participating agencies 
and organizations, an address to write for information, and an in- 
formational video which will be available in all 16,000 public li- 
braries in the United States. The card is designed to be placed by 
the phone as a reference and a prevention tool to help citizens 
make informed decisions regarding offers they receive through the 
mail or by telephone. 

I assure you the Inspection Service will continue to combine ag- 
gressive invest^ations and widespread public awareness cam- 
paigns in an effort to rid the mails of fraudulent schemes. The 
American public’s confidence in the mail is not only important to 
the Postal Service, but also to the millions of businesses that rely 
on the mail as an important communication and marketing tool. 

I sincerely applaud you and your peers for your help in support- 
ing the necessary legislative change. Thank you very much. 

[The prepared statement of Mr. Hunter follows:] 
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INTRODUCTION 


Chairman McHugh, the U.S. Postal Inspection Service appreciates this opportunity to 
appear before your subcommittee to discuss deceptive mailings. We want to thank 
you, other members of the subcommittee. Representative LoBiondo and 
Representative Rogan for the interest you have taken in deceptive mailings and your 
desire to develop legislation to provide additional protections to consumers. We too are 
concerned about the adverse impact deceptive promotions can have upon consumers. 

The Postal Inspection Service is responsible for protecting postal employees, the mails, 
and postal facilities from criminal attack, and for protecting consumers from being 
victimized by fraudulent schemes or other crimes involving the mails. We also work to 
rid the mails of drug trafficking and money laundering; mail bombs; and one of the most 
despicable crimes - child pornography. In addition, we along with the Office of Inspector 
General, conduct internal audits of postal operations. The Postal Inspection Service, 
which employees about 2,100 postal inspectors, 1,400 postal police officers and 900 
professional, technical and support employees, has performed many of these duties for 
over 200 years and is one of the oldest federal law enforcement agencies. 

A number of statutes enable us to take action against fraudulent practices involving the 
use of the mails. The public policy, which underlies these statutes, remains valid today: 
the postal system created by Congress to serve the American public should not be 
used to conduct schemes to defraud. 

The nation's mail service was designed to assure that there is always a reliable, 
efficient, affordable and secure means of communication for its citizens. Last year a 
Harris Poll affirmed that the American public feels significantly more confident about the 
security of mail than they do in telephone, fax or Internet communications. Our mission 
is to prevent damage to that confidence. 


FRAUD AND DECEPTIVE MAIL STATUTES 


One of our best known remedies is the criminal mail fraud statute, 18 U.S.C. § 1341. 
Last fiscal year we obtained 1278 convictions regarding mail fraud violations that 
resulted in prison sentences, fines in excess of $11.9 million, and court-ordered and 
voluntary restitution of over $311.5 million. 

Our criminal enforcement efforts are not limited to federal investigations. We also 
utilize our expertise in consumer fraud to provide assistance to state and local 
authorities in cases being pursued in state courts. 

The False Representation and Lottery Statute, 39 U.S.C. § 3005, allows the Postal 
Service to take administrative action to return to consumers all mail sent in response to 
a lottery or a scheme that seeks to obtain money or property by mail through false 
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representations. These proceedings may be very time-consuming and the penalties 
are limited to stopping further mail from being received by the promoter, often after the 
promoter has received most of the proceeds of the scheme, and issuing cease and 
desist orders prohibiting future operation of the lottery or false advertising scheme. 
Violation of these orders can result in penalties of up to $1 1,000 per violation. The 
Postal Service Law Department initiates administrative proceedings under this statute 
before the Postal Service Judicial Officer. The Judicial Offrcer considers whether we 
have proven by a preponderance of the evidence that material facts about a particular 
product or service have been misrepresented. Last fiscal year, complaints filed with the 
Judicial Officer alleging violations of Section 3005 resulted in 70 consent agreements, 
78 cease and desist orders and 137 False Representation Orders. 

Because the administrative proceedings may be time-consuming and mail scams often 
are of short duration, two federal statutes (18 U.S.C, § 1345 and 39 U.S.C. § 3007) 
authorize the U.S. district courts to issue injunctions to prevent consumer losses while 
the administrative proceedings are pending. Section 1 345 permits injunctive orders 
ranging from stopping the delivery of mail in response to the fraudulent solicitation to 
the appointment of a receiver to manage a fraudulent company and provide restitution 
to victims. Section 3007 allows the U.S. district courts to issue temporary restraining 
orders and preliminary injunctions permitting the Postal Service to withhold from 
delivery mail in response to schemes that are the subjects of pending actions under the 
false representation and lottery statute. In cases where a promoter receives mail at 
addresses in multiple judicial districts, the use of Section 3007 creates an inefficient use 
of resources within the Postal Sen/ice, the Department of Justice, and the U.S. district 
courts, because a separate case must be pursued In each district. This also places an 
unreasonable burden upon the promoter who has to litigate the matter in multiple 
jurisdictions. Additionally, in some cases, less litigation would leave more money for 
victim restitution. 

We also enforce 18 U.S.C. § 1302, which makes it a crime to mail lottery tickets and 
related matter. With limited exceptions for certain mailings conducted by state-operated 
lotteries or nonprofit organizations, this statute applies to any mailing that involves the 
three legal elements of a “lottery”; prize, chance and consideration. Any scheme in 
which a prize is awarded based upon chance and in which consideration must be given 
in order to be eligible to win constitutes an unlawful lottery under Section 1302. 
However, if any one of these required elements is missing, the promotion does not 
violate the statute. Accordingly, while the statute could apply not only to classic lottery 
ticket promotions but to sweepstakes promotions as well; it would only apply where the 
sweepstakes requires the remittance of a fee or the purchase of goods or services in 
order to be eligible to win a prize through a drawing. Often, sweepstakes promotions 
offer a free entry option and thus no legal “consideration" under the statute. 

Under other statutes, the Postal Service can withhold from delivery mail sent to false or 
fictitious names or addresses. Title 39 U.S. Code, Sections 3003 and 3004, provide 
that if a promoter uses a false or fictitious name or address to conduct a scheme in 
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violation of the mail fraud statute (1 8 U.S.C. § 1 341 ) or to escape identification, the 
Postal Service can withhold mail sent in response to the scheme pending adequate 
identification and proof of entitlement to the mail. These statutes were used in 191 
oases during the past fiscal year, preventing Ihe promoters’ receipt of their intended 
victims' money. 


SWEEPSTAKES AND LOTTERY MAILINGS 


Sweepstakes mailings often are completely lawful, non-deoeptive marketing programs. 
They seek to solicit a response by satisfying the enjoyment many people derive from 
entering sweepstakes. Unfortunately, there also are sweepstakes that constitute 
fraudulent or deceptive advertising practices or constitute illegal lotteries. 

As previously mentioned, a promotion is an unlawful lottery if, in order to win a prize 
based upon chance, the participant must pay some consideration. A “prize” can consist 
of anything of value. “Chance" is present if winning any prize, or one prize as opposed 
to another, depends predominately upon events beyond the participant’s control— for 
example, random selection of a winning number. “Consideration" normally consists of 
requiring participants to make a purxdiase from, or otherwise pay money to, the sponsor 
of the promotion, in order to be eligible to obtain a prize. So-called "sweepstakes" 
promotions often avoid the postal lottery statutes by allowing optional participation with 
"no purchase required," thereby removing the required legal element of “consideration.” 

We have continued to pursue the operators of deceptive promotions using the False 
Representation and Lottery Statute. During the first nine months of Fiscal Year 1999 
prize promotion cases have resulted in six consent agreements, eight cease and desist 
orders, three False Representation Orders and one voluntary discontinuance. The 
lottery cases have resulted in 3 consent agreements, 4 cease and desist orders, 88 
False Representation Orders and 8 voluntary discontinuances. 

To further combat illegal lotteries and prevent the victimization of American citizens, 

U.S. Customs Service officials work with the Inspection Service to stop such offerings 
from entering the country. U.S. Customs agents now contact postal inspectors when 
they find such mail during border searches. The mail is detained and samples are 
fonwarded to the Postal Service Law Department to determine their legality. If mail Is 
considered illegal, the mailer is notified that the material is subject to destruction and 
may appeal the notice. If the mailer fails to appeal or loses the appeal, the detained 
mail is destroyed. Over 3.4 million pieces of illegal foreign lottery mail were destroyed 
during Fiscal Year 1998. 

At this time, we have 34 open sweepstakes investigations and 70 open lottery 
investigations. 
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CASE EXAMPLES 


As you can see from the following examples, although we utilize the civil statutes to try 
to protect consumers from deceptive promotions, the operators have identified and 
exploited weaknesses in the statutes. 

Mailworks International During the latter part of 1 998 we pursued civil action against 
a number of promotions using six post office boxes (22037, 22041, 22043, 22046, 
22047, and 22048) under the control of Mailworks International in Tempe, Arizona. The 
promotions used direct mail solicitations advising or implying that a check was being 
held for the addressee in amounts that ranged from $10,000 to $1 1 ,200.47, depending 
upon the promotion. They also stated that the promoter was holding "an entitlement" 
(also referred to as a redeemable bankpak, redeemable documentation package, quick 
reply elective, early bird elective, etc.) valued from $2,200 to $3,500 depending upon 
the promotion. The entitlement involved a "mandatory processing fee" that ranged from 
$10 to $16. The promotions advised the winnings were available "without mandatory 
purchase, '"'with non-requisite purchase,” or "monetary options are elective and non- 
requisite." During a 1 0-day period of time it was determined that the six post office 
boxes generated an average total of 8,000 pieces of mail per day. 

The Postal Service filed a civil complaint against Mailworks International and its 
principal, .Bruce White, on September 14, 1998. On the same day, with the assistance 
of the U.S. Attorney's office, a temporary restraining order (TRO) stopping delivery of 
mail to the six post office boxes was obtained in U.S. district court. A consent 
agreement was reached with the promoters on December 23, 1998, and the Postal 
Service Judicial Officer issued a false representation order and a cease and desist 
order on December 31 , 1998. OnJanuary 15, 1999, the Postal Service returned to the 
senders approximately 30,000 pieces of mail that had been stopped by the TRO, 

On April 20, 1999, the Postal Inspection Service discontinued delivery of mail to a post 
office box in Papillion, Nebraska, which was being used for a promotion in the name of 
Wilson Perrie Corporation (WPG). The promotion involved direct mail solicitations 
appearing to be from accounting or monetary fulfillment firms. The solicitations, mailed 
from Tempe, Arizona, gave the impression the recipient had already won $10,000. For 
fees ranging from $13 to $19, the addressees received a coupon booklet for various 
products and services. In some instances, the complainants received three different 
variations of the award notification, each asking for another fee. It was determined that 
400 to 1 ,000 pieces of mail were received per day. Some of the WPG solicitations were 
mailed in envelopes bearing the return address of P.O, Box 22048, Tempe, AZ 85285. 
Postage for all of the WPG solicitations we reviewed was paid using two of the same 
postage meters that had been used for postage on some of the Mailworks International 
mailings. 

Several solicitations were sent with portions of the text blacked out. At the bottom of 
the page of one solicitation, the overprinting did not obscure an address used for 
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responses to one of the Mailworks International promotions. Additionally, some return 
envelopes had WPG address labels pasted over the original preprinted addresses for 
Mailworks International promotions. 


J.R. Publishing. Inc, Beginning in January 1997 J. R. Publishing, Inc., Missoula, 
Montana, used direct mail solicitations to promote games of skill involving three-stage 
contests. Ronald James Ellis of Las Vegas, Nevada ran the promotions. The first two 
stages were very simple word games. The third stage was a complex word puzzle. 
Entry fees varied from $5 to $20. Once a consumer submitted a single stage-one entry, 
they would receive prize upgrade solicitations, stage-two solicitations and additional 
stage-one solicitations. Many of the solicitations were prepared in a manner that would 
lead individuals to believe they were winners. Some solicitations included the 
statement, "You are guaranteed $10,000 cash as our sole grand prize winner.” 

An administrative complaint was filed on June 23, 1998, and a hearing was held in Las 
Vegas, Ellis' actual business and residential location, on October 22, 1998. A TRO to 
stop the delivery of mail to the Montana addresses was obtained in U.S. district court 
on October 28, 1998. The Postal Service Judicial Officer issued a false representation 
order and a cease and desist order on March 26, 1999. 

However, Mr. Ellis was not deterred by the actions we took. Beginning four days after 
the hearing, he opened boxes in commercial mail receiving agencies in five states in 
order to continue his promotions. We have referred this matter to the U.S. Attorney for 
the District of Montana. 


Eagle Promotions, Inc. On May 25, 1999, the U. S. Attorney for the District of New 
Jersey obtained a TRO against Eagle Promotions, Inc., and its principal, James 
Bierman. 

Eagle Promotions operated out of P.O. Box 3177 in South Hackensack, New Jersey. 
The corporation utilized 13 different business names, soliciting members of the public 
for a “sweepstakes” promotion. All 13 sweepstakes solicitations were similar in form 
and contained similar representations. The solicitations were personalized to represent 
that consumers are eligible for a large cash award. However, the large cash award 
(e.g. $15,000) cannot be released until the “claim form” attached to the solicitation is 
completed In full’ and returned promptly to Eagle Promotions. The claim form is 
attached to the solicitation. It is a forced choice checklist requiring payment in the form 
of “cash, check or money order" and does not contain a “no purchase" option or 
statement. The fees required for entry ate variously described as a “transferal fee, 
acquisition fee, release fee, redemption fee," etc. The claim forms have clever titles 
such as “Award/Entitlement Verification Form,” “Award Transfer Claim,” “Award 
Denouement,” “Award/Entitlement Security Form.” and “Award Transfer Claim." The 
claims are intentionally contusing to consumers, leading them to believe that they must 
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pay a fee to receive the large cash award. 

The rules to Eagle Promotions sweepstakes are contained on the opposite side of the 
solicitation. Although there is a “no purchase" option included in the rules, to utilize the 
no purchase option, consumers are instructed to mail a 3X5 card with their name, I.D. 
number and the ciaim form (in 1 1 of 1 3 solicitations) in a No. 1 0 business envelope to 
P.O. Box 3177, Hackensack, NJ. However, consumers are warned that if they use the 
"courtesy repiy envelope” included in the solicitation to return their 3X5 card, they will 
be automatically disqualified from the sweepstakes. 

It has been our experience that consumers who remit fees to “sweepstakes” and other 
similar promotions become “hot commodities” and are targeted with additional 
solicitations from promoters. Such was the case with the Eagle Promotions 
solicitations. One consumer who responded to a solicitation received an additional 22 
solicitations from 8 different related Eagle Promotions business names. 

Two of the Eagle Promotions businesses: National Judging Services and Consumer 
Fulfillment Center were to issue cash awards on or about April 1 , 1 999, pursuant to the 
rules in the solidtations. As of June 1, 1999, no cash award was awarded to any 
consumer. 

Eagle Promotions also solicited the public with two separate alleged “government look- 
alike solicitations.” The solicitations were mailed in official looking envelopes with 
governmental-type seals bearing the names “US Entitlement Service, Eastern Region, 
South Hackensack NJ 07606-1 177”; and “Internal Monitoring Service, Dept, of 
Sweepstakes, Eastern Region, P.O, Box 3177 S. Hackensack, NJ 07606-1177/Official 
Business, Penalty for Unauthorized Use.” 

Eagle Promotions’ fulfillment for ail 13 different business names and their respective 
solicitations is a coupon book entitled "Step into Savings.” The “Step into Savings” 
coupon book contains various coupons, many of which can be found in local 
newspapers, allegedly valued somewhere between $2500 and $3500. In fact, the 
coupon book requires the consumer to spend thousands of dollars to realize the so- 
called discounts. Consumers have complained they were not interested in the coupon 
book, but wanted the large cash award. Moreover, consumers are remitting the 
required fees because they believe they must in order to receive the large cash award. 

Eagle Promotions' principal, James Bierman, is also a principal in a New York 
corporation entitled Lexington Promotional Systems, Inc., utilizing P.O, Box 1381, 
Church Street Station, New York, NY. Utilizing three different business names, 
Lexington Promotional Systems solicits the public with "sweepstakes” promotions that 
are similar in form and in substance to the Eagle Promotions sweepstakes promotions. 
Interestingly, Eagle Promotions, located in New Jersey, did not solicit consumers from 
the State of New Jersey; however, Lexington Promotional Systems, located in New 
York, did solicit consumers living in New Jersey. 
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Borden Barrows Another example of the types of difficulties postal inspectors face 
attempting to protect consumers utilizing current law is that of direct mail promoter 
Borden Barrows. Barrows has been operating a variety of direct mail promotions and 
sweepstakes since at least 1992. In 1993, when Barrows and his associates were 
approached by postal inspectors concerning a sweepstakes offer, he closed up shop In 
one location, moved to another location, and set up again under a different name. In 
fact, in his most recent promotions, “Cash Claim Service, National Cash Distribution 
Bureau and Distribution Center," Barrows has used several locations for consumer 
responses including New York, NY; Washington, DC; Issaquah, WA; Mesa, AZ; Atlanta, 
GA; San Francisco, CA; White Plains, NY; Northampton, MA; and Chicopee, MA. 

Barrows used numerous addresses at commercial mail receiving agencies nationwide, 
which collected the consumer responses and then fonvarded them to him. Barrows has 
been known to operate several sweepstakes promotions for which no prize has been 
awarded. He closes up shop after collecting consumer monies and leaves for new 
locations to start soliciting the public again using different names. Barrows and 
associates were the subject of consent agreements and cease and desist orders in 
which he agreed to discontinue bis promotions; however, because the statutes lack 
significant penalties there is no real deterrent to continuing the deceptive promotions. 


WEAKNESSES OF CURRENT STATUTES 


The case examples are a small sample of "successful" investigations that have resulted 
in civil/administrative agreements and orders to protect consumers. However, in these 
and many more cases, the unscrupulous promoters have exploited weaknesses in the 
civil/administrative statutes in Chapter 30 of Title 39 to circumvent the actions taken and 
to continue their lucrative deception of the public. 

Mailability standards are prescribed in Section 3001 for solicitations that appear to be 
invoices and solicitations that are from private companies but appear to have a 
government connection. However, the statute does not have any provisions relating to 
solicitations that use sweepstakes, prize promotions, games of skill, or facsimile 
checks. Without such standards it is difficult to establish the point where solicitations 
are deceptive and actionable under Chapter 30. 

Section 3005 states, "Upon evidence satisfectory to the Postal Service that any person 
is engaged in conducting a scheme or device for obtaining money or property through 
the mail by means of false representations, including the mailing of matter which is 
nonmailable under 3001(d), (h), or (i) of this title, or is engaged in conducting a lottery, 
gift enterprise, or scheme for the distribution of money or of real or personal property, 
by lottery, chance, or drawing of any kind, the Postal Service may issue an order..." To 
get an order, the Postal Inspection Service must conduct an investigation and the 
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General Counsel must file an administrative compiaint with the Postai Service Judiciai 
Officer The promoter is then notified of the complaint and given a chance to respond. 
A hearing date is scheduled and if the case is not resolved through an agreement, a 
hearing will be conducted and a decision issued by the Judicial Officer. This process 
normally takes from two to twelve months to complete. Before this process can be 
completed, many schemes will have received most of their responses. At the 
conclusion of the process, the only penalty is the return of mail to the sender. The 
addressee is permitted to review the mail to ensure that only mail addressed to the 
specific scheme(s) named in the action is returned to the sender The Judicial Officer 
can also issue a cease and desist order barring the promoter from making the same or 
a substantially similar offer involving the use of the mail. 

In order to reduce the number of victims the Postal Service, with the assistance of the 
Department of Justice, can request the issuance of a TRO from the U.S. district court in 
each judiciai district in which the promoter receives mail. An order may be obtained, 
and will remain in effect, while an action under Section 3005 is pending. This becomes 
a very cumbersome process in each case that the promoter uses addresses in multiple 
districts or continues to establish new addresses after the issuance of a TRO. It places 
a heavy resource burden on the Postal Service, the Department of Justice, and the 
U.S. district courts. Additionally, it creates a burden for the private parties who would 
have to litigate the actions in each judicial district. 

The statutes offer very little in the way of penalties to deter the use of the mail to 
promote deceptive schemes. As previously discussed, mail stop orders can be 
obtained, but often after schemes have received most of their responses. The only 
monetary penalties available are for use only when there is a breach of a cease and 
desist order. This requires the General Counsel, with the assistance of the Department 
of Justice, to seek an order from U.S. district court. There are no penalties that may be 
assessed for the initial violation of the mailabiiity statutes in Chapter 30. 

The initial stage of investigating a scheme is prolonged based on the length of time it 
takes to develop information from public records and other sources that are developed 
during the investigation. We are hampered by the lack of any subpoena authority for 
use in these investigations. While we may be able to develop information for parallel 
criminal investigations through the use of grand jury subpoenas, we are barred from 
using such information in a civil/administrative case. 

In testimony during a hearing on July 20, 1999, the Senate Permanent Subcommittee 
on Investigations disclosed the prevalent use of "straw" owners to set up corporate 
entities that do not disclose the names of the true promoters. In one example, the true 
promoter was a "consultant” who used relatives and other individuals as corporate 
officers when the various promotional companies were registered. In the case of two 
entities, the person listed as an officer had done nothing more than lend their name to 
the "consultant.” The consultant and his office manager completed and filed corporate 
pspers and ran the businesses. Based on the available public records, we could not 


8 



104 


have drawn the direct link to the real promoter. Any action we could have taken would 
have been against the officer of the corporatton and the real promoter would have been 
clear to continue his operation by recruiting others to act as corporate officers. 


PROPOSED SOLUTIONS 


We have worked with members of each Congress since the 101" Congress to develop 
proposals that, if enacted, would strengthen federal statutes relating to fraudulent and 
deceptive mailings and allow us to more effectively protect the public from these types 
of solicitations. The Deceptive Maiiings Prevention Act of 1990, which targets 
government look-alike mailings, resulted from these efforts. In the 105'“ Congress, laws 
were enacted to address two serious areas of consumer fraud that we aggressively 
investigate - telemarketing fraud and identity fraud. I would like briefly to suggest 
several possible additional improvements in Chapter 30 of Title 39, which would further 
enhance our ability to protect the public from fraudulent and deceptive mailings. 

Because promoters often use multiple fictitious names and addresses for their 
solicitations, victims of felse representation schemes are sometimes victimized again 
and again by the same promoter. This could be addressed through an amendment to 
the False Representations and Lottery Statute that would require the clear and 
conspicuous disclosure of the solicitor's name and principal place of business on any 
solicitation for funds or for the sale of goods or services, which is mailed or seeks 
responses by mail. This disclosure would assist the Postal Inspection Service, the 
Federal Trade Commission and other investigative agencies in tracking the activity of 
promoters of deceptive schemes and developing a history of violations that can support 
the "intent to defraud" showing that is required for criminal mail fraud convictions. 

A promoter charged with a violation of the False Representations and Lottery Statute 
can prolong the proceedings through dilatory litigation tactics and judicial review, 
thereby forestalling the issuance of an order that prevents further consumer injury. To 
neutralize these tactics, it is helpful to be allowed to detain mail for temporary periods. 
Section 3007 allows the U.S, district court where the defendant receives mail to issue 
appropriate orders to detain the mail. However, because some promoters receive mail 
in more than one judicial district, in order to detain all incoming mail in response to a 
false representation scheme, the Postal Service and the Department of Justice must 
apply to the district court in each district where the defendant receives mail. Ongoing 
schemes and continuing losses could be stopped by amending Section 3007 to allow 
the court in any district where the promoter receives mail to order the Postal Service to 
detain mail received at any address in response to the scheme. This would not only 
result in more effective consumer protection, but also more efficient use of government 
resources by the Postal Service, Department of Justice and the U.S. district courts. 

Our experience teaches that after a Postal Service cease and desist order is issued in a 
false representations case, the promoter often continues the same scam using 
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telephone promotions and private carriers instead of the mail. This could be addressed 
by amending 39 U.S.C. § 3012, the civil penalties statute, to prohibit the use of any 
electronic communication, telephone, or other communication medium, in addition to 
the mail, to evade the effect of a false representation order. This statute also could be 
improved by expanding the district courts' venue from the district where the defendant 
receives mail, as the statute currently provides, to any district where the defendant 
conducts business or from which it sends mail. 

We also recommend the enactment of new civil penalty provisions that would authorize 
the Postal Service to assess civil penalties against persons who mail matter declared 
nonmailable by 39 U.S.C. § 3001 . Prior to the assessment of any penalty, the Postal 
Service would have to provide notice and an opportunity for a hearing. The penalty 
determination would be based on specific factors provided in the statute, and the mailer 
could appeal the decision to the U.S, district court. The Postal Service would have to 
obtain an order from a U.S. district court to enforce the assessment. Fraudulent matter 
and lottery matter would be covered by the proposed amendment, as would mailings of 
dangerous matter, which could injure persons or vehicles and aircraft carrying the mail. 

Our investigative ability and efficiency would be enhanced by having the authority to 
issue administrative subpoenas in mailability investigations oonducted under Chapter 30 
of Title 39. Such authority would be modeled on existing administrative subpoena 
authorities of other federal agencies, and only records, documents, and other non- 
testimonial material relevant to the investigation could be compelled by the 
administrative subpoena. If the promoter failed to comply with the subpoena, the Postal 
Service could seek enforcement of the subpoena by the Attorney General, As the 
Senate Permanent Subcommittee on Investigations demonstrated, some of the largest 
promoters of allegedly deceptive schemes have developed ways to hide behind 
corporate entities set up in the names of people they have recruited. Without a means 
to peel away the layers of corporate documents to identify the true principals, we will 
never be successful in putting them out of business. 

Although Section 3001 sets standards for the mailing of other types of matter, it does 
not address sweepstakes, prize promotions, games of skill, or facsimile checks. By 
setting basic guidelines for such matter, there would be common standards against 
which consumers could evaluate solicitations and a defined point at which legal action 
could be taken against deceptive promotions. This concept was included in legislation 
introduced during the 105'" Congress (S. 2141, S. 2460, and H.R. 4340). 


BENEFITS OF PROPOSED LEGISLATION 

To date, six bills addressing deceptive mailings have been introduced in the 106*’ 
Congress, two in the Flouse of Representatives and four in the Senate. Following is a 
brief outline of the major provisions of each bill: 
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H.R. 170, Honesty in Sweepstakes Act of 1999, by Congressman LoBiondo (R-NJ). 

• Amends 3001 to require specific notices on mailings containing games of 
chance. 

■ Amends 3001 to require specific notices on facsimile checks. 

• No preemption of state laws. 

H.R. 237, by Congressman Rogan (R-CA). 

• Amends 3001 to require specific notices on mailings containing games of chance. 

• Amends 3005 for enforcement. 

S. 301 , Honesty in Sweepstakes Act of 1 999, by Senator Campbell (R-CO). 

■ Amends 3001 to require specific warning statements for promotions for products 
or services that include the chance or opportunity to win anything of value. 

“ Amends 3001 to require specific notices on facsimile checks. 

• Amends 3005 to provide for enforcement of new sections of 3001 . 

• Includes civil penalties for deceptive mailings with penalties doubled for 
breaches of cease and desist orders. 

• Calls for proceeds of civil penalties to be used for consumer education. 

• No preemption of state laws. 

S. 335, Deceptive Mail Prevention and Enforcement Act, by Senator Collins (R-ME). 

• Amends 3001 provisions regarding govarnwent look-alike mailings. 

■ Amends 3001 to create guidelines and require specific disclosure statements for 
skill contests, sweepstakes, and facsimile checks. 

■ Amends 3005 to provide for enforcement of new sections of 3001 . 

• Amends 3007 to provide for multi-district temporary restraining orders and to 
raise the government's burden of proof 

» Includes civil penalties for deceptive mailings with penalties doubled for 
breaches of cease and desist orders. 

■ includes administrative subpoena. 

■ Establishes an industry-run notification system that allows consumers to elect 
not to receive mailings related to sweepstakes or skill contests, with civil penalty 
provisions. 

• No preemption of state laws. 

S. 336, Deceptive Games of Chance Mailings EDmlnation Act of 1999, by Senator Levin 

(D-MI). 

• Amends 3001 to require specific warnings and notices in conjunction with 
sweepstakes and games of skill. 

■ Amends 3005 to provide for enforcement of new sections of 3001 . 

• Includes civil penalties for deceptive mailings. 

• Includes administrative subpoena. 
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S. 975, Sweepstakes Toll-Free Option Protection Act of 1999, by Senator Edwards 

(D-NC). 

■ Would create an industry-run notification system allowing consumers to elect not 
to receive mailings related to sweepstakes or skill contests. 

■ Includes civil penalty provisions. 

■ No preemption of stale laws. 

Because the Senate has reported an amended version of S. 335 that has 34 
cosponsors, including the sponsors of all of the pending Senate deceptive mail 
legislation, our comments regarding Senate legislation will be limited to S. 335, 

Both House bills and the Senate legislation address basic standards for the mailability 
of games of chance. One House bill and the Senate legislation address standards for 
facsimile checks and the Senate legislation also addresses games of skill. The 
establishment of such standards will provide guidance for both the mailers and 
enforcement authorities in determining what is considered deceptive practices. In the 
four oases referenced in this testimony such standards would have made most of the 
solicitations actionable under the False Representations and Lottery Statute (39 U.S.C. 
§ 3005). 

As illustrated in the four cases, the provisions of S. 335 would play a major role in 
consumer protection. It has been our experience that some questionable direct mail 
promoters, when approached by the government, simply close their operation in one 
location and ‘hopscotch" across the country to other locations and resume business as 
usual. There is little in the current law to deter unscrupulous promoters from repeatedly 
violating Postal Service cease and desist orders. The proposed change in the penalties 
for violation of this statute would put “teeth” in the statute and - in our opinion - deter 
promoters from resurfacing in new locations and continuing business as usual. The 
civil penalties will also be a deterrent to some individuals who contemplate running 
deceptive mail promotions. 

The multi-district TRO authority would have been very useful in several of the cases, 
allowing us to go back to the judge who issued the initial TRO, rather than having to go 
into additional judicial districts to get individual TROs. This authority will result in a 
much more efficient use of Postal Service, Department of Justice and federal court 
resources, by reducing the number of court filings and hearings necessary to consider 
applications for TROs. Additionally, as previously stated, the promoters will not be 
forced to defend their actions in multiple judicial districts. This will not only reduce the 
financial burden on private citizens, but will also preserve more funds for cases where 
victim restitution can be obtained. 

In each case the use of administrab've subpoenas could have expedited the process, 
resulting in quicker actions that would reduce the number of victims. Currently the 
Postal Service has no subpoena authority available for this type of civil case. The 
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result is that it takes longer to develop sufficient information to pursue civil action 
against a deceptive promotion. The subpoenas will also be a critical tool in developing 
sufficient information to obtain TROs due to Bie increased burden of ptxxsf placed on 
the government by this legislation. The subpoenas will also play an important role in 
obtaining sufficient information to identify victims, locate proceeds of the scheme, and 
determine the number and size of mailings for the purposes of establishing the 
appropriate assessment of civil penalties. The legislation contains provisions for judicial 
review of subpoenas issued, civil penalties assessed, and applications for temporary 
restraining orders. 

The subjective standard for government look-alike mailings set by the current law (39 
U,S.C, § 3001) is addressed by the Senate legislation. The legislation would improve 
the statute by establishing an objective standard and most importantly includes the civil 
penalty provisions that we feel will help deter violators. 

Finally, one of the House bills and the Senate legislation clearly state the legislation is 
not intended to preempt the authority of the states. We appreciate this concern 
because we often work in cooperation with state attorneys' general offices and with 
various consumer affairs offices in a cooperative and coordinated effort to combat 
deceptive mailings. We share information and consumer complaints, assist each other 
in identifying witnesses, and coordinate the filing of our respective cases. This 
cooperative effort has produced significant results in limiting a variety of frauds. Our 
combined efforts enable state attorneys general to reach questionable promoters 
beyond their state borders. The provisions in pending legislation, especially S, 335, 
would not only enhance the Postal inspection Service's ability to investigate and stop 
deceptive mailings, but it would also help us assist the state attorneys general work 
more effectively as well. 


PREVENTION THROUGH CONSUMER AWARENESS 

While we are pleased with our success in our law enforcement efforts, we are 
convinced that reducing fraud losses resulting from improper uses of the mail requires 
more than historic law enforcement responses. Too often, the results of law 
enforcement - arrests and civil orders - occur after victims have lost money that cannot 
be recovered, increased arrests do not necessarily demonstrate success, but rather 
they reveal a continuing problem requiring a more lasting solution. In recent years we 
have had significant success working in close partnership with the credit card industry, 
the rebate industry, and the mail order industry to reduce fraud losses they have 
experienced. For many years, we have work^ with the Better Business Bureaus, state 
consumer protection groups and others to share our knowledge of prevailing mail order 
scams and to arm the public with the information that can help them avoid becoming 
victims. 
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The Postal Inspection Service aggressively participates in a wide range of consumer 
protection and public education efforts such as reverse boiler rooms with AARP, public 
service announcements, video news releases, press releases, brochures and posters 
warning consumers about the signs of fraud. During the last year we have participated 
in two U.S. Senate hearings: one hearing sponsored by the National Association of 
Attorneys General; a seminar sponsored by Arizona State University, the Arizona 
Attorney General and AARP; and a legislative presentation at the National Postal 
Forum regarding sweepstakes and deceptive promotions. Admittedly, each of these 
efforts only reaches a targeted segment of the population. Fraud is one crime that can 
be dealt with most effectively through education because every potential fraud victim 
must first make a choice. Our goal is to help the consumer make the right choice. 

In the Senate hearing last September, we announced that we had Joined with the 
National Council of Better Business Bureaus to make a vision we share a reality. 
Assisted by other consumer and government agencies Including AARP, the Federal 
Trade Commission, the Department of Justice, the Federal Bureau of Investigation, the 
Securities and Exchange Commissions and the National Association of Attorneys 
General, we plan to launch what may be one of the most ambitious fraud prevention 
initiatives ever. In October we will mail to every home in America- approximately 1 14 
million - a card containing valuable fraud prevention tips, which provides an 800-phone 
number to call and an address to write for additional information. There will also be a 
dedicated web site with links to the participating agencies and organizations. 
Additionally, an informative video is being produced that will be available at 16,000 
public libraries and on the web site. The card is being designed for display by the 
telephone as a reference and prevention tool, in hopes of helping citizens make 
informed decisions regarding mail and telemarketing solicitations when they occur, so 
they avoid becoming victims of fraud. This very exciting and promising initiative has 
been named "kNOw Fraud." 

Over the many years we have enforced the postal fraud, lottery and false 
representation statutes, we have observed that the tactics of con artists are similar, and 
if profitable, will be repeated. I want to assure you that the Postal Inspection Service 
will continue to combine aggressive investigations and widespread public awareness 
campaigns to rid the mail of fraudulent schemes. As in the past, this effort will include 
schemes that include the use of the mail, which are initiated through any advertising 
medium - mail, telemarketing, television, newspaper or more recently the Internet. The 
American public's confidence in the mail is not only important to the Postal Service, but 
also to the millions of businesses that rely on the mail as an important marketing tool. 

We appreciate the level of concern Members of Congress have demonstrated regarding 
consumer protection. We would like to commend you for holding this hearing and 
generating publicity that will result in increased public awareness and a reduction in 
consumer vulnerability. 
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Mr. McHugh. Thank you. I know your time is short. Let me say 
I am glad I do not have to lick the stamps for that mailing. As I 
was reading your testimony on Sunday I believe, one of the things 
that interested me is that you, a Federal officer, argued, at least 
my impression was, very strongly not to have a Federal response 
preempt State laws. 

As I recall, you said to the effect that your office had worked co- 
operatively with a variety of local law enforcement agencies, and 
you felt that partnership would be best served by the opportunity 
that preemption may in fact prevent. Others who will speak later 
do not share that opinion. 

Talk about, understandably, the confusion, the complexity of hav- 
ing to meet Federal standards and the possibility of also having to 
meet 50 different State standards. Would you care to expand a lit- 
tle bit more about how you think Federal preemption would not be 
a wise move in the end? 

Mr. Hunter. Sure. Throughout our history, we have worked very 
closely with law enforcement at all levels; Federal, State, and local. 
I think there are certain types of crimes or certain aspects of a 
crime which require a Federal solution because of their breadth. 
They may exceed the reach of law enforcement authorities that 
have a geographical limitation as a State attorney would. 

On the other hand, as you have correctly deduced, it is not my 
desire to preempt the States either. 

My ultimate goal is that the representations would be very clear 
and well-understood by the vast majority of the recipients and 
those which are fraudulent it is all right with me that they be pur- 
sued by a number of authorities. 

Now, I am making the clear distinction though between those 
that are prohibited by law and some of the things that have been 
discussed today which, under the existing law, are not prohibited. 
That, of course, is an important challenge that you face is how do 
you make that clear and fair; the first amendment rights that were 
discussed? 

It is very difficult to legislate that kind of clarity. For thirds that 
clearly violate the law, I welcome working in partnership with 
States’ attorneys and others. I was one of the witnesses in the 
hearing in Indiana that was held by 12 of the States. I commend 
them for their initiative. 

Mr. McHugh. Thank you. Just a point of clarification, as it will 
play off one of the later presentations. You mentioned in your testi- 
mony that currently you have 34 open sweepstakes mailings and 
70 open lottery investigations. Are you aware, or could you submit, 
if you are not at this moment for the record, how many if any of 
those involve nonprofit organizations? 

This obviously becomes of interest to this subcommittee. What is 
the need, if any, to distinguish how we approach commercial 
sweepstakes mailers versus nonprofits that obviously, as far as we 
know, have a very different motive? 

Mr. HtOTTER. I am not aware. We will need to submit that for 
the record. We will try and make a differentiation. As you know, 
there is a great issue that surrounds the lemtimate and the not le- 
gitimate use of those privileges. So, we wifi get that data for you 
and provide it to you. 
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Mr. McHugh. I do appreciate that. Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

Mr. Hunter, let me also congratulate you and wish you well. In 
your testimony you described the weakness of current statutes in 
fighting deceptive sweepstakes and deceptive practices in mailings. 
Will either one of these bills assist or help make it easier to catch 
fraudulent sweepstakes companies? 

Mr. Hunter. They will. We will need to work with everyone else 
working on them with regards to the language to resolve some of 
the issues that were already identified. I would also encourage the 
House to go further in terms of some of the penalties and some of 
the authorities necessary for those who clearly violate the law to 
make that a serious consequence, if you will. 

Mr. Davis. So, you think if we do some further analysis and work 
out, as specific as we can, the approaches that are to be used and 
how it would work, that they both will in fact get at the problem. 

Commissioner Swindle, in your testimony you talked about the 
success of Project Mailbox. That is the joint Federal-State initia- 
tive. Will either one of these two bills assist or make that project 
more effective? 

Mr. Swindle. I think the Postal Service, sir, would better ad- 
dress what it needs in the way of expanded authority. My instinct 
is that they probably do. Certainly, Mr. Hunter has indicated so by 
asking essentially for more civil penalties; the authority of District 
Judges to issue TROs over multiple districts, and also an expan- 
sion, as I recall, of administrative subpoena authority. Those things 
seem to be useful tools to him. I would certainly defer to him in 
that judgment. 

Our operation or participation in Project Mailbox was to assist 
some 47 States in their individual activities. This gets back to the 
question that was raised earlier about whether it should be a Fed- 
eral law, or should we defer to the individual States. I guess that 
argument has been going on since the Nation was founded as to 
whether we should have centralized Government and laws as op- 
posed to decentralized with States. 

I would tend to favor the manner that we operate now where we 
work as a facilitating body and a reinforcer. Being a national or a 
Federal agency, we have the capacity to bring attention to such an 
effort as Project Mailbox on a nationwide scale. 

I think we would all generally agree that the ultimate solution 
to most of these problems is more consumer awareness that there 
are people out there that would certainly do harm to them. The 
more consumers know, the less they will fall victim. 

Mr. Davis. You mentioned consumer education or awareness. Is 
there any way then that we could assist or help with that? 

Mr. Swindle. From a standpoint of legislation, I personally do 
not think that is appropriate. However, I think that any time a 
Member of the Congress can speak to these issues with constitu- 
ents, helping to make them more aware of the kinds of problems 
that other people are having, in the district, and certainly around 
the country, your working with us as you might wish to do in your 
district would be helpful. 
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We have enormous resources for consumer education and would 
gladly play a role with the Members of Congress to get to their con- 
stituents and talk about these issues. I think awareness is the ulti- 
mate answer. 

Mr. Davis. I thank the gentlemen very much. 

Thank you, Mr. Chairman. I yield back. 

Mr. McHugh. I thank the gentleman. 

As I indicated, I know Mr. Hunter has another appointment. I 
am sorry. You want to respond to that. 

Mr. Hunter. I would like to respond to two things. 

Mr. McHugh. Please. 

Mr. Hunter. One is we are going to be asking all of you in Con- 
gress to participate in the rollout of this mailing to every home, 
130 million homes, asking your constituents to watch for it because 
obviously you have a lot of credibility with them. They elected you. 
So, you definitely will be a part of this. We see this as the first of 
many. The second we anticipate would be on identity takeover; the 
fastest growing crime. 

In conclusion, let me say that I appreciate very much working 
with you. You are right that we have not always agreed, but I have 
respected the thoughtful manner in which you have always listened 
to what I have said, and the manner in which you have treated me. 
I have felt that it has been very honorable, very straightforward. 

I appreciate that and I look forward to working with you in the 
future as you face this challenge, and I am not dead. Although, you 
recognize that I am very senior with all of that service. I look for- 
ward to simply working with you in a different capacity. What I 
would urge you to do on this is to swiftly consider and try and put 
in place tools to deal with the criminal violations. 

I would encourage you to do what you do very well. That is to 
solicit broad input from the industry on their side of the issue, 
about the need to clearly represent in a manner that does not kill 
a very effective way of communication what it is that the offer con- 
tains. You are excellent at that. I know that you will do that. I am 
optimistic that positive results will occur, thanks to your attention 
and the legislation. Thank you. 

Mr. McHugh. I thank you, sir, for your comments, and for 35 
years of devoted, dedicated, and extraordinarily effective service. I 
look forward to working with you also. I am pleased that neither 
of us are dead, not yet. 

Mr. Hunter. Neither of us are attorneys either. 

Mr. McHugh. That is right. So, thank you. 

Mr. Hunter. Excuse me. 

Mr. McHugh. Go to your next appointment. 

For purposes not other than it looks S 3 rmmetric, we are going to 
proceed from my left to my right with respect to the presenters. So, 
that would mean that Mr. Bernard Ungar who is the Director of 
the Government Business Operations Issues of the GAO would be 
next. Sir, we are at your disposal. 

Wait. Do you need 5 minutes? 

Mr. Stenographer. Yes, sir. 

Mr. McHugh. The stenographer has suggested a need of 5 min- 
utes. So, we will recess and adjourn for 5 minutes. 

[Recess.] 
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Mr. McHugh. If we could have everyone return to their seats, we 
could proceed. Well, as I was saying, Mr. Ungar, before we had to 
break away there, we appreciate your being here. As I mentioned, 
I have read the GAO’s full testimony. So, we are looking forward 
to your comments. 

Mr. Ungar. Thank you, Mr. Chairman. 

I am pleased to be here to assist the subcommittee today. I am 
accompanied by a number of our staff members, who worked on 
this project, whom I would like to thank for their help. Our work 
on this issue was not only requested by your subcommittee, but by 
two Senate subcommittees, as well — ^the Senate Subcommittee on 
International Security, Proliferation and Federal Services and, the 
Permanent Subcommittee on Investigations. 

All three of you asked us to look at the nature of this issue and 
problem, the extent to which consumers are affected by it, and Fed- 
eral, State, local, and nongovernmental efforts to address it, which 
our testimony describes. I certainly will not go into that detail. 

What I would like to do is first summarize very briefly limited 
information on the nature of the problem which you have covered 
pretty well; some information on extent, which we have focused on, 
and a very brief discussion on the Postal Service’s process for re- 
ceiving complaints from consumers. 

Like some of the examples you described, I would like to point 
out a couple that I received at home or my family did; a slightly 
different twist. This one is an example. I thought the envelope was 
interesting. People talk about Government look-alike mail. This en- 
velope has the eagle up here and says monitored U.S. mail. I do 
not know who is monitoring it, and it has a symbol or a UCP code 
to be scanned. 

This envelope contains one of the sweepstakes like that one you 
have displayed for $800,000, if I am lucky enough to get it. I 
thought the envelope was interesting. Another one that my 17- 
year-old daughter had received, who did not have any credit cards 
at the time she received the letter, was from a credit card company. 
It is called “Credit Card Protection Agency, Inc.” It sounds like a 
Government corporation. 

The letter included a check for $3.25. It is a real check, but if 
she had cashed it, then she would have been enrolled in a credit 
card protection program that she would have had to pay for — ^for 
the credit cards that she did not have. 

Finally, the last example is an offer from an organization that I 
guess is affiliated with the GM Credit Card. It says on the enve- 
lope, “Get two complimentary airline tickets.” Of course, when you 
read all of the material here, they are not complimentary. You 
have to subscribe to a program that you pay for, as well as buy 
hotel rooms in the location where you go. So, again, that is some- 
what misleading; somewhat similar to the nature of the process 
that you had identified as well as others. 

In terms of how extensive this problem is, that is really where 
we focused our effort. Unfortunately, as we said in our testimony, 
comprehensive data are not available on how many people are af- 
fected by the problem of deceptive or misleading mail. There are 
a couple of reasons for that. One, we are told by many of the ex- 
perts in this area that not all people report when they believe they 
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have been misled. Primarily, a lot of elderly people, or older folks, 
do not report because, in some cases, they are ashamed of what has 
happened, or they are embarrassed, or they do not know who to re- 
port the problem to. 

Second, even for those people who do report, there are a variety 
of places where they can report their concerns, but there is no cen- 
tral data base that would contain this information. Nonetheless, we 
did embark on an effort to put together information that was avail- 
able from various sources. We also did our own limited effort to col- 
lect some information on the extent of the problem. 

As you indicated initially, from the title of our testimony, many 
consumers appear to be affected by this problem. What I would like 
to do is turn your attention to the board that we have over here, 
on my right, in which we summarized some of the various pieces 
of information that we collected. 

[Chart.] 

Mr. Ungar. The first one is a National opinion survey. It is a na- 
tional survey of the U.S. adult population that we contracted for in 
November 1998 with a private firm. The question that we asked 
them to ask the adult U.S. population, or at least a sample thereof, 
was within the last 6 months, have you received any mail delivered 
by the U.S. Postal Service involving sweepstakes or documents re- 
sembling cashier’s checks that you believe were in any way mis- 
leading or deceptive? 

As we indicated, about half the U.S. adult population said yes. 
That translates into about 100 million people. So, that is certainly 
a lot of people who have received mail that they perceive to be mis- 
leading. 

Second, we have talked this afternoon about Project Mailbox. We 
went to the participants in Project Mailbox, which included FTC, 
the Postal Inspection Service, and a number of State Attorneys 
General and asked them to provide us with information with re- 
spect to some of the actions that were mentioned earlier. 

Now, as you have heard, there are about 200 law enforcement ac- 
tions in total that were initiated in fiscal year 1998 under this 
project. We asked the participants to provide us information on 
those actions. They provide information to us on about 100. So, we 
do not have information on all 200. Those 100 actions that they 
provided information on stemmed from about 10,400 complaints. 

The organizations involved made an estimated $400 million in 
sales to about 841,000 consumers. Now, we do not know how much 
of these sales may have been fraudulent, but those were the total 
estimated sales and the total amount of money that was involved 
in those sales. We also went to the Federal Trade Commission and 
to the Postal Inspection Service to analyze the data that they had 
in their data bases, which were fairly large. For the Federal Trade 
Commission’s data base, we found there that there were about 
48,000 consumer complaints for which the initial contact method 
was identified. 

The Commission had more, but we did not know how the com- 
plainant was contacted. The largest single number was 18,000 by 
mail. As the chart indicates, the 18,000 contained 2,700 complaints 
in which the complainant had paid money that totaled about $4.9 
million. Half of those pajrments were under $100. 
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Again, the other half, were over $100 in terms of how much 
money was remitted. About 2,800 of those 18,000 complaints in- 
volved sweepstakes and prizes. Other complaint categories would 
have included telephone, pay for call services, and other types of 
issues. 

The last line, the Postal Inspection Service’s Fraud Complaint 
System; as we indicate on the chart, represents a number of dif- 
ferent categories. We looked at the categories that were labeled 
fraud and chain letter complaints; 16,700 complaints were in the 
data base for the time period that we specified. About 3,000 of 
those identified losses. 

Those losses amounted to $5.2 million. Again, most of those were 
under $100. Again, a large number of losses were above that 
amount. The Postal Inspection Service also had another general 
category called consumer complaint program that had about 48,000 
complaints. 

About 4,000 of those complaints that were associated with fraud 
investigations. There was not any more specific information avail- 
able on those particular complaints. We really could not say much 
more about those. 

Finally, another limited test that we did involved local post of- 
fices, as well as calling 1-800-ASK-USPS. Here we determined 
what did happen, compared to what was suppwsed to happen, when 
a consumer complained to the Postal Service. 

In other words, the Postal Service officials told us that if a con- 
sumer has a complaint about the mail, he or she can either go to 
the local Post Office or call the 800 number. What is supposed to 
happen is the person is supposed to be, in one way or another, re- 
ferred to the Postal Inspection Service. 

We found that such referral did not always happen, either in the 
visits that we made or in the calls we made to the 800 number dur- 
ing our review. Now, that was a limited number. It was not project- 
able. It did indicate that perhaps the Postal Service could reinforce 
the instructions that it has, in terms of what its employees are sup- 
posed to do. That would conclude my summary. 

I would be happy to answer questions, if you would like. 

[The prepared statement of Mr. Ungar follows:] 
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Summaiy 

Deceptive Mail: Consumers’ Problems Appear 
Substantial 


In resp<»jse to {«i|uests from three con^essionai subcommittee GAO 
obtained inftxmation cm the extent and nature of consumers’ problems 
with deceptwe mail and identified initiative various federal agencies and 
other organizations have made to address deceptive mail problems and 
educate consumers. E5xamples of deceptive mail include sweepstakes, 
chain letters, cashier's check look-alikes, work-at-home schemes, and 
fraudulent charity solidtaiions. 

Offidais in various agencies and orgardzations said that comprehensive 
data on the fuD extent of consumers' deceptive mail problems were not 
available mainly because consumers often dd not report their problems 
and no centralized database existed from which such data could be 
obtained. However, data GAO collected from various sources su^ested 
that consiuners were having substantial probl«ns with deceptive mail 

• Based on a GAO sponsored November 199S st^isticaliy g^ieraiizable 
sample of the U.S. adult populaticm, GAO estimates that about half of the 
adult population believed that within the preceding 6 months, they had 
received deceptive mailed sweepstakes material or cashier’s check look- 
alikes. 

• Officials from the FWeral Trade Commission (FTQ, Postal Inspection 
Service, and st^ Attome^^ General offices estimated that in fiscal year 
1998, about 10,400 deceptive mail complaints led to or initiated about 100 
law enforc«nent actions. 

• For the period October 1, 1997, through March 31, 1999, PTC received over 
18,000 deceptive mail complaints, of which about 2,700 (15 percent) 
reported consumer payments of about $4.9 million. Also, the Postal 
Infection Service received o\^ 16,700 complaints on &aud and 

letters, of which about 3,000 (18 percent) reported consumer fraud losses 
of about $5.2 million. Ute Irt^ection Service also had over 1,800 open 
investigative cases on de<teptive mail during fiscal year 1998. 

Various federal agencies and other organizations have undertaken eBorts 
to address consumers’ deceptive mail problems and educate them about 
such problems. For exaic^le, FTC established a national toll-free hotline 
for receiving deceptive maul and other complaints. One joint effort was 
Project Mailbox, which involved such oiganizations as FTC, Postal 
Inspection Service, and various state Attorneys General. These 
oiganizations iiutiated over 200 law enforcement actions against 
companies and individuals that used the mail to alleged^ defraud 
consumers. 
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Mr, Chairman ami Members of the Subconurattee; 

We are pleased to have fids opportumty to matters related to 

decepdi^ mail marketing practices, which hav^ been used by various 
organizatioiis and individu^ to induce consumers to purchase gocMis and 
services or s«nd mone}' for misrepresented purposes. My statement will 
include a brief summary of o\rr previous testtmoiry on toe extent and 
nature (^problems that consumers experienced primarily with mailed 
sweefwtakes material.’ Also, I wiU discuss our mast recent efforts to obtain 
updated infonnation that could indicate the extent and nature of problems 
that consumers may have ejqperienced with various types of mailed 
material that have been used to deceive, mislead, or fraudulently induce 
them into purchasing goods or services. 'Ihis type of mail, known as 
deceptive mail, includes sweepstakes and other types of mailed material, 
such as lotteries and chain letters. Finally, I will provide irrformation on 
initiatives in which various fedeial agencies aitd otlrei- organizations have 
part[c4>ated to address consumers' problems with dec^rtive mail 
marketii^ practices and hdp educate coirsumers about potential problems 
toat could occur with such practices. 

Our most recent work on d«jeptive mail was done in response to your 
November 1998, request as w^ as an October 1998, request from the 
Permanent SubconuniUee on Investigations and toe Subconurdttee on 
International Security, Proliferation and Feder^ Services, Serrate 
Committee on Governmental A^irs. We are also providing copies trf our 
statement to the chairs of the two Senate subcommittees. 

Mr. Chairman, as we agreed, the primary objective for our most recent 
work was to obtain updated available infonnation on toe extent and nature 
of consumers’ problei.ns with various types of deceptive maO- Also, we 
obtained updated avmlable information on efforts by various federal, state, 
local, and nongovenunentaJ organizations to address consumers' deceptive 
mail problems and educate toon ^out possible problems that could occur 
with decq^ve mail marketing practices In addition, throu^ an outside 
contractor, we conducted a survey to obtain opinions from the U.S; adult 
population about specific ^es of deceptive mail. 

We did our work from November 1998 through July 1999 in accwrdance 
with generally accepted government auditing standards. We obtained 
comments on a draft of this testimony from thc Federal T^de Commission 
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(FTC) and the U.S. Postal Service, including the Postal Inspection ^rvice 
and the CarBumar Advocate. We induded their comments where 
appropriate. We ako arrat^ed for the varioiB state, local, and 
nongovernmental organlz^Kms that provided us informaticm to review 
relevant sections cf tins t^lmcmy. We incorporated didr toshnical 
comments where apprc^ate. Additional information about our approach 
is induded in attachment 1 to this statement. 


Background 


As you are aware, Mr. Chairman, since flie sununer of 1998, much attention 
has been focused on consumers’ problems with deceptive mail. Various 
activities, including specific legislative proposals and hearings, have raised 
congre.ssion^ and public awareness about problems that some consumers 
have experienced as a result of deceptive mail marketing practices. 

A recent example of such an activity was the May 1999 approval by the 
Senate Govemm^tal Affairs Committee of proposed le^siadon entitled 
“Inceptive Mail Prevention and Enforcement Act^ (S. 335), vrhich was 
introduced in February 1999, by Senator StKan Collins. In her introductory 
remarks. Senator Collins indicated that the propi^ed le^Iation was 
generally designed to help ensure that organizations that various 

types of promotional mailed material, such as sweepstakes, were as hon^ 
and accurate as possible in their dealings with consumers. Provisions in 
the proposed le^slation (1) authorized financial penalties again^ 
organizations that did not comply with proposed requirements, (2) 
authorized ^>ecific law enforcement actioiB, includtag the issuance of 
subpoenas, that the Postal Inspection Service could use in combating 
deceptive mail marketing practices; and (3) provided assurance that the 
proposed le^l^on would not preempt state and local law^ that were 
designed to protect consumers against deceptive tnail marketii^ practices. 

For a congressional hearing held in September 1998, we provided 
testimony in which we discussed infonnation about constuners’ problems 
with spe^c Qrpes of deceptive mail and some initiatives that were 
intended to hdp educate consumers about potential deceptive mail 
problems. We found that crmiprehensive data indicating the fiill extent of 
consumers' problems with m^ed sweepstakes materia] and cashier’s 
check look-alikes were not avmlable. However, FTC and the Postal 
Inspection Smdce had some data on complaints that could indicate the 
nature of ccmsumers’ problems with deceptive mail. A sample of 
complaints from FTC showed that in many instances, consumes were 
required to remit mmiey or purchase products or services before being 
allowed to participate in sweepstakes. Information about specific Postal 
Inspection Service cases that had been investigated largely involved 
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sweepstakes and cash pi^ promotions for which up-fixmt taxes, fees, or 
insurance were required before consumers could participate in 
sweepstake promotions. 

In our previous testimony, we discussed two initiatives that were intended 
to address consumers’ problems with deceptive mail. The initiatives 
included (1) Project Mailbox, which was established to help educate 
consume and appropriately deal with organizations and individuals that 
attempted to defraud consumers through the use of mass mailings; and (2) 
a multi-state sweepstakes subcommittee that was designed to facilitate 
cooperati<m among states in dealing with companies that attempted to 
defraud consumers riirough the use of mailed sweepstakes material. With 
your permission, I woidd like to provide the Subcommittee a full copy of 
our previous testimcmy for irwilusion into the record of today’s hearing. 


Extent and Nature of 
Consumers’ Problems 
With Deceptive Mail 


Comprehensive data that could indicate the full extent of consumers’ 
problems with deceptive mail were not available. Various officials from the 
agencies and organizations we contacted told us that such data were 
unavailable mainly because consumers oftentimes did not report their 
problems and no centralized database existed from which comprehensive 
data could be obtained. 


Due to the overall lack of comprehensive data, we contracted for a survey 
to obtain perspective on the extent to which consumers believed that they 
had received specific types of mailed material that appeared to them to be 
misleading or deceptive. Also, we identified two federal agencies — ^FTC 
and the Postal Inspection Service— that maintained some data that could 
provide insight into the nature of consumers’ problems with deceptive 
mail. However, these data may include some duplicative complaints 
because some consiuners who filed complaints may have done so with 
both agencies. 


Opinion Survey on Specific 
T^es of Deceptive Mail 


To obtain perspective on American consumers’ opinions about ^ecific 
types of deceptive mail, we contracted with International Communications 
R^earch (ICR), a national market research firm, to perform a statistically 
generalizable sample of adults 18 years of age or older in the continental 
United States. The results of the survey, which was conducted in 
November 1998, indicated dxat 51 percent of the survey respondents 
believed that within the preceding 6 months, they had received mail 
involving sweepstakes or documents resembling cashier’s checks, known 
as cashier’s check look-alikes, that appeared to be misleading or deceptive. 
However, 45 percent of the respondents said they had not received such 
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mail and the remaining 4 percent were not sure, did not remember, or did 
not know. 

Additional analysis of survey results indicated that the higher the 
educational levels of respondents, the more likely they were to believe theit 
they had recaved these types of deceptive mail. The percentages of 
respondents who believed that they had received such mail were about: 

• 43 percent for respondents with a high school education or less; 

• 56 percent for those with some college education; and 

• 62 percent for those with a completed college education or higher. 

A similar trend was identified for respondents and their income levels in 
that at higher income levels, respondents were more likely to believe that 
they had received such mail. The percentages by income level included 
about: 

• 32 percent for respondents whose annual income was less than $15,000; 

• 52 percent for respondents whose annual income ranged between $15,000 
and $49,999; aiKl 

• 62 percent for respKmdents whose annual income was $50,000 or more. 


For our updated work ^orts, various officials and r^resentatives of the 
agencies and organizations from which we obtained information again 
believed that the most appropriate so\irce of consumer complaint data 
would be FTC’s Consumer brformation System (CIS). According to FTC 
officials, the purpose of CIS, which was first established around February 
1997 and became fuUy operational in September 1997, was to collect and 
maintain various data related to consumers’ complaints. FTC officials told 
us that CIS data are used primarily by law enforcement oiganizations and 
officials to assist them in fulfilling their law enforcement duties. 

The CIS database contained a total of about 200 categories within which 
consumers’ complaints were included. The categories covered a wide 
range of topics such as (1) creditor debt collection, (2) home repair, (3) 
investments, (4) health care, and (5) leases for various products and 
services, such as mitixnobiles and furniture. 

For the period October 1, 1997, through March 31,1999, our analysis 
indicated Uiat CIS included a total of 48,122 consumer complaints for 
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which the m^ods irf mhial contad; with consumers were id«Rtified ® Such 
methods iiKiuded mafl; td^rfion^ fax; printed materia!, sudh as 
newspapers and magazines; and the Internet. Of the 48,122 complaints, the 
lai^^ niunber, 1^143, or about 38 percent, indicated that consumers 
were initiaUy contacted throu^ the maii. Of Uie 18,143 complaints, we 
found that in 10, 146, ch- about 56 percent, of thes« complaints, companies 
had requited individual consumers to reimt money. Ihe tetal amount of 
money requested by the companies was reported to be about $88.2 million. 

Also, our review of the 18,143 consumer complaints showed that 2,715, or 
about 16 percent, of the consumers reported that they had remitted money 
to the companies. The total amount of mwiey these consumers said they 
had paid was about $4.9 million. The amounts of money individual 
consumers said that they had paid ranged from less than $I to over $1 
million. Of these 2,716 complaints, about: 

• 50 percent were less dian $1(K); 

• 35 percent were between $100 and $999; 

• 10 percent were between $1,000 and $4,999; and 

• 5 percent were $6,(«X) or more. 

The largest reported amount of money paid by a consumer was $1,^,000, 
Available Cl^ information indicated that this ccunplaint involved a 
consumer’s concerns about a credit bureau referring inaccurate 
informatimr to a debt collecrion agertcy. 

In reviewing the 18,143 complaints in which consumers were initially 
contacted through the mail, we identified five CIS categoric that induded 
the highest number of consumer complaints, wluch totaled 10,776 
complaints, or about 59 percent The five categories included 

• Telephone: p^ per call/Snformation services, which can involve consumer 
complaints about calls to publidy available telephone numbers, such as !• 
900 numbers, for which consumers incur per-minute charges in return for 
information or entertmnment Also, complaints can involve unauthorized 
charges on consumers’ telephone bills, also known as “cramming” (3,487 
complaints). 


'laordertoobts^the roost recent CIS data possible, we requested thst FTC provide us with data for 
an iSroonth period that, at the time cd'our request, eictendedftQirt October 1, 1997, through Mardi 31, 
1999. 
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• TelephCHic: carrier switdiing, also known as “slamming,” in whic^ 
compani^ woi&iswitrft consumers’ tei^hone services from one 
company to anoQiW’ wahout consumer auttiorization (1,051 complaints). 

• Prizes/sweqjiSakeaf'glfls, whidi can oftentimes involve consumer 
complaints ^x>ut nudied material that solicit advance fees for consumers 
to be able to participate m a sweepstakes or contest (2,859 complaints). 

• Credit bureaus, which can generally involve consumer complaints about 
the methods by which such bureaus maintain and disseminate credit 
information (2,026 complaints). 

• Third parly debt collection, which can involve confrumer complaints about 
methods used by various companies or individuals to collect debts owed 
by consumers (1,354 con^ilaints). 

For the five CIS categories, we found that a total of 1(^355 complaints, or 
about 96 percent, included comments that could provide insight into the 
nature of problems that consumers had experienced with deceptive mail. 
We randon^ sdected 20 consumer coir^laints from each of the 5 
categories for a total of 100 complaints. A discussion of the types oi 
comments m the five categories and some examples follow. 

Two of the five CIS cat^ories involved problems that consumers . 
reportedly experienced with mailed materia! that involved various 
telephone services, including pay-per-call and specific infomt^on services 
as well as slamming and cramming. General^, consumers’ comments in 
these two categories focused on complaints about unautiiorized actions by 
companies in providing various telephone services, including (1) svritching 
telephone services fiom one company to another without consumer 
authorization, (2) charging c<Hisumers for services they never requested, 
and (3) charging for s^vices that consumers claimed were cancelled. 

For the prizes/sweepstakes/gifts category, consumer comments focused on 
complaints about companies’ requirements for participating in 
sweepstake According to FTC, various requirements, such as advance 
payments, fees, or purchases of products, should not be required before 
consumers may participate in sweepstakes. Also, consumers complained 
about being required to call specific telephone numbers for which they 
were charged fees. 

In the credit bureaus categeny, the comments Included cor^umers’ 
complaints about inacx^urate informaticsi on thar credit repc^. Also, 
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consumers expressed concerns about such issues as denial of credit and 
dissemination of credit information to companies and individuals withoiit 
permission. 

For the third party debt collection category, consumer comments focused 
generally on harassment that consumers reportedly experienced from debt 
collectors. Such harassment included being called nasty names, receiving 
numerous teleph<me calls, and being treated without dignity. Also, some 
consumers disputed owing specific debts or the amounts of the debts. 


Postal Inspection Service 
Consumer Complaint and 
Investigation Databases 


’Die Postal Inspection Service maintained two databases — the Fraud 
Complaint System (FCS) and fire Inspection Service Data Base Information 
System (£SDBIS) — that included information related to consumers’ 
problems wiU\ deceptive mail. FCS was designed to collect and maintain 
consumer complaint information about various types of alleged fraudulent 
activities, including those involving deceptive maU marketing practices. 
ISDBIS was designed to be a case-tracking system that recorded 
information related to ^[>ecific cases that postal inspectors used as they 
investigated specific organizations or individuals involved in various 
mmling activities that were allegedly intended to defraud consumers, 
businesses, and the federal government 


Consumer Complaint Process To gain a better understanding of how consumer complaints about 

deceptive mail were ini^uded in FCS, we obtained information about the 
overall process throu^ which consumers could file complaints with the 
Postal Service. According to Postal Inspection Service officials, if 
consumers have concerns or wish to file complaints about material that 
they have recdved through the mail, consumers may visit or call their 
nearby Postal Inspection Service offices or postal facilities, which included 
post offices, stations, or branches. If consumers’ concerns are related to 
mailed material that they believe is deceptive, misleading, or fraudulent, 
postal employees are expected to refer consumers to the Postal Inspection 
Service. The meUtods of these referrals generally include providing 
consumers vrith the telephone number or address of the appropriate local 
Postal Inspection Service office, the Internet website address of the Postal 
Inspection Service, or a Postal Inspection Service mail fraud complaint 
form. Also, Postal Inspection Service officials told us that in some cases, to 
provide additional assistance to consumers, postal employees mty' offer to 
forward the question^Ie mailed material directly to the Postal Inspection 
Service. 


We visited a total of 15 postal faxnlities to observe how postal employees 
referred consumers to ffie Postal Inspection Service. The facilities 
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I^tai ^i^jection Service’s 
^ad Complaint System 


Inciuckd post oMces and statfons in the metit^litan ar^ of DaUas, 

Angeles, CaUforr^ and Washm^on, DC. At the facilities, we 
asked postal employees working at counters to handle nmil be&eved 

U> be deceptive. At S of the 15 f^riBties we vunted, postal «nplo^es 
apprc^riately referred us to the Postal btspectionS^vice. At the 7 
remaining Cacihties, postal emidoyees eitlter referred us to oiganizations 
other than the Postal Inspection Service or were unable to provide any 
guidance. For example, two postal employees referred usto a naticmal toll- 
free 1-800 number (te., 1-800>ASK-U5I^)/ According to postal officials, 
consumers could reach the Postal Inspe^on Service through 1-80OASK- 
USPS. 

We made three cadis to l-800-A5K>llSPS to determine whether consumeis 
could reach the Postal Inspection Service through this numb». During mie 
call, the resptHHhng customer service representative provided us wiUi the 
tdephtme numbers of both the local consumer aSairs office and Postal 
Inspection Service office. JOiring dw remaining <»Ss, die representatives 
eithtf provided ib the telejdume number for Ute local ctmstnn^ alMrs 
office <»* the address of the Dfrect Marketing Associaticm (DMA), udueh we 
w«re told could remove crnisumefs' names from nuking Ibte.* 

We (dktttned FCS d^ for an IS-mcnth pMiod, (i.e., Oct<^>ef I, 
throu^MardiSl, 1999). The data we obtained focused mi tivo of the four 
compfauiti categories within FCS^fraud and chain letters— because post^ 
officials told us that these ouegcmes were most likely to indude rdevant 
information about consumm' problems ccmceining deceptive maiL* 

Our analysis erf* I%S data indicated that the Postal bispection Service had 
received 16,749 consumer con^Iatnts regarding fraud and chain letters. 
Complaints in the fraud category totaled 7,667, or about 46 percent, oi tile 
total complaints in these two categories, and 9,082 complaints, or about 54 
percent, were included in the chain letter categmy. 


’'nieputpoK<rfthe l.SOO.ASK>USPSmBRber bio provide enraumm with scpi(ckrnesRsorot«alrinr 
Bsstetance with and fnfonnation about s wide range of poatal bswa, such M Ihe houn of ofwratiwt at 
^>edfk postd ladllties, mailing tales Toriiaekage*, and ^tpropdate ZlPcodes. 

* DMA was est^iUshed in 1917 as an intemattonal, noiynrofit bade aasocteOon whose pvitnaiy objeettve 
was to serve its memben in bringing alwut more efTeeifveditectmaitedng techniques. As of June 
1999, DMA had about 4,600 member conpanEes from the Uitf led Slates and 53 other nadons. Exami^ 
ofDMAmeRdwtaindQMcataiaeen, ptkiUsheis, book and record Saandal service ctwgiaftie^ 

naoufactums, and advertising agencies. 


*AccMiJag to PosOJ l ii^iectiw r Service ofBcfete, theoOicftwoyCS<ategDti«etndudgd(l) 
comsners' geaefBl in^itles or reqoests for informadon and ctmsumer compfahd a^h 

iiiv(9ves complaints aixnit sudt BteSteis SB bead, bad busbies peacticcs, nd^mdsstatt^a^ 
b e t wee n consutnem and coH^artes. 
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According to FCS data, no monetary losses were reported few the 9,082 
complaints in the chain letter category. However, for the 7,667 complaints 
in the fraud cat^ory, a total of about $5.2 million in monetary leases was 
reported by cortsumeis. These lo^es were reported in 2,976, or about 18 
perc«it, of the 16,749 fraud and chain letter ecanplaints. Also, the 2,976 
^rmplaints ttrat cited losses amounted to about ^ pen^nt of 7,^7 

con^laints in ttre fraud category. The remaining 4,^1 fraud complaint, cm 
about 61 percent, cited iro numetaiy losses. 

For the 2,976 fraud complaints that cited monetary losses, the amounts of 
money individual coitsutners said that they had paid ranged from less than 
$1 to over $365,000. Of these complaints, about: 

• 55 percent were less ttran $100; 

• 29percent were b^ween $100 and $999; 

• 15 percent were between $1,000 and $29,^^ and 

• 1 percent were $30,000 or more. 

The largest monetary loss reported by a consumer was $3^,432. However, 
available PCS infewmation was insuffreient to describe the nature of the 
consumer complaint associated with this loss. 

Similarly, we attempted to determine the nature of other consumer 
complaints in the fraud and chain letter categoric using a randmn sample 
of 50 complaints with comments from each category for a total of 100 
complaints. Fear these complaints, we found that the comments were 
unclear or lacked sufficient detail to provide insight into the nature of 
cottstuners’ dec^tive mail problems. 

We rec^tly learned from a Postal Inflection Service official that 
additional fraud complaints were contained in a third FCS category called 
“consumer complalirt program.” According to the official, for the period 
October 1, 1997, throu^ March 31, 1999, the category included a total of 
about 48,000 complaints, which generally involved such matters as fraud, 
bad business practices, or misunderstandings between consumers and 
companies. Althou^ ffie Postal Inspection Service was unable to 
specifrcaliy identify how many of these complaints involved fraud, officials 
determined that ^out 4,000, or about 8 p^cent, of these complaiiits were 
associated with active mail fraud investigations. The officials, however, 
could detennine neither the numbCT of investigations involved nor whether 
these complaints led to such investigations. 
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Postal InspecticHi Service’s We obtained inform^on from ISD6IS that focused on fraud against 

Investigative Database consumers. For fiscal year 1998, our analysis identified a total of 1,869 

ISDBIS cases, which included 1,333 cases that carried forwanl into fiscal 
year 1998 from fiscal year 1997, and 536 cases fiiat were opened during 
fiscal year 1998. 1116 cases involved 'mious types of alleged^ deceptive 
mail marketing practices, induing investm^t sch^i^, lotteries, 
fraudulent charity solicitations, work-at-home schen^ or plrnis, and 
advance fee loan schemes. 

By ti\e end of fiscal y&ur 1998, 576 cases had been closed, of which 293, or 
about 5 1 percent, involved four top deceptive mml marketing pnu^ces or 
sdtemes. The four were (1) lotteries, (2) tdemarketit^, (3) investment 
sdtemes, and (4) work-at-home plans. 

During fiscal year 1998, the Postal Inspection Service initiated various law 
enforcement acticuis resulting from investigati%^ cases involving the four 
top deceptive mail schemes. According to ISDBIS data, a total of 911 
enforcement actiems were taken, which included mrests, convictions, and 
other actions. Of the total actions taken, 480, or 53 percent, involved 
arrests and convictions. Also, ISDBIS data for sweep^akxs show^ drM a 
total of 43 actitms were taken. 


Efforts by 
Organizations 
to Address Deceptive 
Mail Problems and 
Educate Consumers 


For our most recent work, we obtained updated Information on the two 
Initiatives that we discussed in our previous testimony, namely Project 
Mailbox and the Natiort^ Association of Attorneys General (NAAG)* multi- 
state sweepst^es subcommittee. Also, we obtained updated infoimation 
from various federal, state, and local ag^rcies and nongovemm^dai 
organizations about their recent efforts to help educate and make 
consumers more aware of the potential problems that could result from 
deceptive mail marketing practices. These efforts Involved activities that 
were initiated various organizations, including FTC, the Postal 
Inspection Service, state Attorneys General offices, and nongovernmental 
organizations, such as the Am^icait Association of Retired Persons 
(AARP)andNAAG. 


Project MaUbox 


Project Mailbox was established to help educate consumers and 
appropriately deal with organizations, companies, and individuals that 


' NAAG t» aprofeasftmal twwintlwi Utat -was established in 1907. Its membeis include the Attorneys 
General of BQ states and chief tsKal officers for other jun»Uctitn«, such as the DisMct of Cedumtua and 
tb« Vlngin ^ands. The U.S. Aooirey General is an honorary znember NAAG. NAACs oveiaU goals 
{Rctude (i) fwomodng cooperaSon and coortHnadon on interstate iegal matters and dS) incieasiRg 
citizen undsi^anding of the law and law enforcement’s trrfe lo ensure bc^ protection of individud 
lights and (xanpUance with the law. 
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attempted to defraud consumers through the use of mass mailings. In 
fiscal year 1S98, FTC, the Postal Inspection Service, and Attorneys General 
offices for various states initiated 203 law enforcement actions that 
targeted ^>edfic organizations, coit^mnies, and individuals that allegedly 
attempted to d^^eive, miidead, fx defraud coreumers through various mail 
marketing pnaffices. The practices included a wide range of schemes, 
mcluding not only swe^)stakes, prize prcmiotions, lotteries, advance fee 
loans sch^es, and government look-alike mail, but also such schemes as 
guaranteed sdtolarships, vacation and travel pack^es, and fraudulent 
charity solicitations. 

For the law enforcement actions, FTC, the Pi^tal Inspection Service, 

and various state Attomej^ General offices provided us some inform^mi 
on 101, or about 50 perc^t, of the actions, which provuled perspective on 
these actions. Ihese federal and state orgmiizations estimated titat a total 
of about 841,000 consumers had purchased products and/or services from 
the organizations, companies, or individuals that were the targets of the 
law enforcemwt actions. Also, an estimated total of about $424 million 
was id^tified as sales to consumers or funds consumers had paid to the 
targeted organizations, ccanpanies, or individuals. We have no iitformation 
on the detent to which deceptive mail problems may have been involved 
with the total munber of consumers identified and the p^ments made. 
However, FTC, the Postid frispection Service, and various state Attorneys 
General offices estimated that about 10,400 consumer complaints led to or 
Initiated the 101 law enforcement actions. 


NAAG Multi-State 
Sweepstakes Subcommittee 


In February 1999, NAAG’s Subcommittee on Sweepstakes and Prize 
Promotiem convened a hearing in Indianapolis, Indiana. The purpose of the 
hearing was to g^er information about sweepstakes promotions and 
create consensus on the b^t approaches for deterring and punishing those 
who participate in fraudulent sweepstakes activities. Witnesses at the 
hearing included representatives of the direct mail marketing industry, 
individual consumers from various states, federal government 
repi^sentatives, and experts from the academic conununity. 


Based on infannatitm discussed at the hearing and lessons learned fr<nn 
years of investigations and litigation, the subcommittee generally 
recommended that the sweepstakes industry adopt specific voluntary 
practices to ensure that cOTsumers are not misled. Some of ihe 
recommended practices included (1) clearly disclosing the odds of winning 
the sweepstakes or contest, (2) not representing or implying that onlMing 
a product increases a consumer's chance of winning, and (3) having a 
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standan}, simply uiufonn means for entering sweepstakes both for 
consumers who place orders and those who do not 


Other Consumer Education 
Activities of Federal, State, 
Local, and 
Nongovernmental 
Organizations 


FTC, the Postal Inspection Service, and various state, local, and 
nongovenunenta! organizations have edtiher com{:deted or initiated ei^orte 
to help educate ctxtsumers and raise th^ awar^^ £d>cmt pn>bi^{s that 
could result from deceptive maD. These eSorts range from the 
establishment of a national toll-free hotline to the publication of consumer 
awareness articles. 


FTC Activities 


FTC has initiated or participated in activities to help consumers deal with 
deceptive mail marketing practices. For example, FTC: 


• established, mi July 7, 1^, a national toll-free hotliite (i.e., l-STT-FTC- 
HSLP or 1-877^82-4357) that consumers coxdd me to file complaiitis on 
various topics, induding deceptive mail. According to FTC, the hotline is 
intended not only to make FTC more accessible to consumers who wi^ to 
file complaints butalso to make consumer complaint data available to law 
enforc^ent agencies in tiie United States and Canada. 

• maintains a website through which consumers obtain infcamatitm that 
can help them addres potential problems associated with deceptive nuiil. 
-'nds information covers topics ranging from prize offers to magazine 
subscription scams to receipts of unordered merchandise. 

In addition, PTC officials told us that FTC has continued to work whh 
other organizations, sudt as NAAG, to encourage these (Mganizations to 
share ccmsumer complaint infonnation with FTC, so that more 
comprehensive data on consumer complaints can be centrally collected 
and maintained in FTC's Consumer Information System (CIS). CIS fraud 
consumer complaint data are made available to various law enforcement 
organizations through FlU’s Consumer Sentinel website. 


Postal Inspection Service Acccvding to Postal Inspection Service officials, the Inspection Service’s 

Activities efforts to educate ctmsumers are in^rtant to its continuing fight against 

deceptive mail marketing practices. 'Hiese efforts range from national to 
local activities that are designed to help consumers avoid being victimized 
by deceptive mail marketing practices. For example, the Inspection 
Service: 


« mailed out postcards in 1993, to about 2}{),D00 households in the 

United States, informing consumers that they h^ won prizes and a^ed 
consumes to csdl a telephone number. However, when consumer cafled 
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State and LocaJ Activities 


the number, th^ reached She Infection Service and were ^raed agaimt 
resp^mding to die postcards because similar solicitations are often lised by 
conqiames to » 2 un consumers. 

• is developing another poster'd mailing to alert consumers to potential 
problems that could be caused by deceptive mail and telemarketing and 
identify a national hotline throu^ whi^ consumer itu^ file complaints. 
The postcards are to be distributed to about 114 million hoi^ehol<^ 
nationwide in October 1999. 

• distributed in December 1^, a video news release that was sent to 
various television news stations throughout the United States. The video 
included information on how consumers could identify whether elderly 
relatives were having problems in handling mailed material from 
Qj^anlzations. 

• is developing a video that will indude information to help consumers avoid 
both problems with deceptive mail and other tjpes of deceptive marketing 
practices via the tel^>hone. The video is scheduled for distribution to 
about 16,000 public libraries around October 1999. 

Ih addition, according to Postal Service field offidab, the Service has and 
continues to help educate consumers and raise their awareness about 
deceptive mail practices, hi many instances, postal field persoimei w<n'k 
with their local postal inspectors to prepare news releases and make 
presentations before consumer groups. 

Officials in the state and local organizations that we contacted dted the 
following examples of their efforts to help educate consumers about 
deceptive mail. 

• Representatives from the Ccmnecticut Office of the Attorney General have 
conducted halMfor consumer education sessions for groups of senior 
dtizens to provide them information about deceptive mail. Since January 
1, 1999, the office has ^onsored 4 sessiems witti about 1,000 consumers in 
attendance. 

• Since Jmiuary 1999, stafr from Florida's Division of Consumer Services 
have spoken to cemsumer groups, many of which involved senior dtizens, 
about fraud-related issues. These efforts focused on telemarketing fraud, 
but have also involved discussions about deceptive mail, including 
sweepstakes. 
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• In April 1999, local consumer affairs staff from Montgomery County, 
Maryland, ctmducted an adult education class focusing on consumers’ 
rights and responsibilities, but information was also provided on 
sweepstakes and &ke award notification letters. 

• In die spring of 1999, the administrator of the Office of Consumer Affairs 
in Alexandria, Virginia, made a presentation on pyramid schemes received 
through file mail that pay commissions for recruiting distributore, not for 
making sales. The presentation was made to both staff in Alexandria’s 
Office of Aging and local consumers. 

Activities of Nongovernmental 
Organizations 


• DMA prepares and distributes action line reports on deceptive mail 
problems, as weD as other marketing issues. These reports are distributed 
to approximately 800 to 900 consumer affairs professionals and press 
contacts who are encouraged to share the reports with consumers. A 
recent action line report, dated July 11, 1999, established a special 
Sweepstakes Helpline, which is intended to help various caregivers, such 
as adult children, who care for elderly relatives; consumer affairs 
personnel; and social service professionals address problems some people 
may have with sweepstakes. 

• AARP has conducted 26 training seminars throughout the United States 
that were attended by about 1,^0 law enforcement professionals. The 
seminars were held during 1998 and provided the professionals with 
information on deceptive mail, including sweepstakes, prize promotions, 
and foreign lotteries. 

• Arizona State Universi^, in cooperation with AARP and the Office of the 
Arizona Attorney General, hosted a conference entitled “New Directions: 
Seniors, Sweepstakes and Scams.” The conference, which was held in 
October 1998, was designed for individuals who have been and continue to 
be involved in consumer education and awareness efforts. Among the 
conference att^dees were representatives from FTC, the Postal 
Inspection Service, and NAAG. Information on deceptive mail marketing 
practices was presented and attendees were encour^ed to share this 
information with consumers. 


Various nongovernmental orgamzations, including DMA, AARP, and 
Arizona State University, repoited that to help educate consiuners, these 
organizations offered ccmfMences and seminars as weU as distributed 
information on deceptive mail marketing practices. Representatives of the 
organizations identified several examples, which included 
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Mr. Ghairraan, this concludes prepared statoment i would be pleased 
to respond to any questions you or the members of ttie Subcommittee may 
have. 


Contact and 
Acknowledgment 


For hJbixe cca^acts regarding this testimony, please <»ntac£ Ben^id L. 
Un^ at 512-8387. Individuals making key con&ibutions to fliis 
testimony included Gerald Ban^, Anne Hilieary, lisa Wrl^t-^lonion, 
Anne lUiodes-Klme, and George Quhm. 
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Attachment I 

Scope and Methodology 


In developing the scope and methodology for our work, we first obtained a 
general descriptitm of the t^m “deceptive” as it could be applied to mailed 
material. Accordir^ to FTC, mailed material would generally be 
considered deceptive if the material included a representation or practice 
or if the material omitted information that caused a consumer to be misled 
and eventual^ suffer some loss or iiyury, despite the fact that the 
consumer behaved reasonably under the circumstances. 

Both FTC and ttie Postal Infection Service identified various types of 
mailed material that have been used to induce consumers to remit money, 
pay upfront fees, or purchase goods or services through deceptive means. 
However, in many cases, the promised goods or services were not 
delivered or were not of the quality that consumers may have reasonably 
expected to receive. Some examples included 

• lotteries from foreign countries or from states that did not have authorized 
lotteries. 

• chain letters that required consumers . . lemit payments to participants in 
the chain letter scheme for which substantial financial returns were 
promised but never delivered. 

• mailed material that involved various types of consumer credit schemes, 
such as loans, credit repair offers, and credit card solicitations, for which 
advance fees were required. 

« requests for charitable donations from organizations that were not 
legitimate charities. 

• mailed material titat looks as if it has been distributed or endorsed by a 
government agency, also referred to as government look*alike mail. 

In some instances, mailed material may be illegal in that it violates specific 
postal or other statutes. For example, chain letters that request money or 
other items of value and promise a substantial return to the participants 
are generally illegal. Su<^ letters are considered a form of gambling and 
sending them through the mail violates section 1302 of Title 18 of the 
U.S.Code, the Postal Lottery Statute. 

To obtain updated information about the extent and nature of consumers’ 
problems with deceptive mail, as well as consumer education efforts, we 
attempted to contact the 17 federal, state, and local agencies and 
nongovernmental organizations that we contacted for our September 1998 
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Cestimony. In earlier woiki we identi&d a^nd^ aiKl 
oi^mizadons as those wl^h had been in dealing widi consumeis' 

complaints ^Mut questionable or deceptive mail nim'keting practices 
involving mailed sweepstakes material and carder’s check look-alikes. 

The 17 agencies and organizations included 2 federal agencies — FTC and 
the Postal Inspection Service— as well as other state and local government 
^encies and nongovernmental organizatiorts such as 

• state attomQrs general offices for such states as Florida and West Virginia; 

• local government offices that handled consumer protection issues; and 

• various nongov^Tunental organizations including (1) American 
Association of Retired Persons; (2) Natioiud Consumers Le^e, which 
established Natkmal Fraud Information Center, and (3) Direct Marketing 
Association. 

Based on our most recent work eSorts, we obtained information fosm 12 
of the 17 ag^tciesand organizations, which are listed in attachm^H to 
this ^tement. At the 12 agencies and organizations, we interviewed 
officials and reviewed documents to <^)tain available information about the 
extent and nature of consumers" deceptive mail problems and cxmmnner 
education efforts. Also, we obtained and analyzed consume cmnplaint 
data from FTC and Postal Infection Service databases. In addition, 
during the course of our work, we obtained from FTC, the Postal 
Inspection Service, and 45 state attorneys general offices information on 
^ecific law enforcement actions involving organizations, companies, and 
individuals that attempted to defraud consumers through the use of 
deceptive mail.* 

To obtain infonnation about the consumer complaint process at the Postal 
Service, we interviewed postal headquarters officials in the Postal 
Inspection Service and tiie Postal Service’s Office of Consumer Advocate. 
Also, we interviewed postal officials at various field locations in different 
parts of the country who were knowledgeable about the consumer 
complaint process. Specifically, we spoke with consumer affairs and 
marketing cfficials in )>osta] district offices and inspectors in Postal 
Inspecticm Sovice offices located in the metropolitw areas of Dallas, 
Texas; Los Angeles, California; and Washington, DC. ht addition, to obtain 


'According to FTC, for Piniect Mailbox In fiscal }r«ar 1998, five states <ild not {da&i&sadiactiotts. 
'n» sUtes inditcled Aisttka, Louisians, New Rartpshlre, Rhode Islwd, and Tennessee. Also, no such 
acdons weie identified for Uie District of Colun-.bla. 
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in^ghtinto howtise (K»tsunter compJaiiti; process was implementedf we 
visited 15 postal fidd fedBtie^ iiu;ludlng p<^ offices md stations, that 
were locked at ^ metxc^x^tan areas of Dallas, Los Angdes, 

Califonaa; and Washington, DC. Iltese loc^ons were selected maii^ 
because staff from our Dallas Ee^onai Office, as weB as headquarters 
staff, were a\^lable to conduct face-to*face meetings wiffi appropriate 
postal field employees. 

In addition, we had an outside contractor conduct a survey to obtain 
opinions ftom the U.S. adult population about specdflc types of deceptive 
mail. Through the survey, we attempted to determine whether survey 
respondents had recmed any mail delivered by the U.S. Postal Service 
within the last 6 months involving sweepstakes or documents resembling 
cashier’s checks that the respondents believed were in any way misleading 
or deceptive. 

We contracted with Internationa Coromumcations Research (ICR) of 
Metha, Pennsylvania, a national market research fetn, to adn^uster <mr 
survey qu^ticm, vriuch was woided ^ fellows. 

“We would like to ask you a question concerning mail delivered the U.S. 

Postal Service. Wtiun tiie fest 6 months, have you rec^ved any 
delivered by the U.S. Postal Service hivolvir^ swe^;>stakes on dociHBenfcs 
resembling ca^»’s cheete that you believe were in any way misleading 
or deceptitfe?" 

A total of 1,014 adults (18 and older) in the continental United States were 
interviewed between November 18 and 22, 1998. Ihe contractor’s surv^ 
was made up of a random-digit-<halmg sample of households with 
telephones. Once a household was reached, one adult was selected at 
random using a computerized procedure based on the birthdays of 
household mmbers. The survey was conducted over a 5-day period, 
including b<xh weekdaj^ and weekends, and up to four attempts were 
made to reach each telephone number. 

To ensure that survey results could be generalized to the adult population 
18 years of age and older in the continental United States, results from the 
aiuvey were acUusted by ICR to account for selection probabilities and to 
match the characteristics of all adults in the genera! public accordmg te 
such demographic gr<Hips as age, gender, regL<m, and education. Becmise 
we surveyed a random sample of the population, the resufts ctf the survey 
have a nwasurable precision or sampling error. The sam^fe error is stated 
at a certain confid^ce level. The ovwail results of our surv^ question 
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regarding the public’s opinion about misleading or deceptive maO are 
surrounded by 95 percent confidence levels of plus or minus 4 percentage 
points or less. 

The practical difficulties of conducting any survey may introduce 
nonsampling errors. As in any survey, differences in the wording of 
questions, in the sources of information avaUable to re^ndents, or in the 
types of people who do not respond can lead to somewhat different 
results. We took steps to minimize nonsampling errors. For example, we 
developed our survey^question with the aid of a siuvey specialist and 
pretested the que^on prior to submitting it to ICR. 

We did otur work from November 1998 through July 1999, in accordance 
with^generally accepted government auditing standards. We did not verify 
consumer complaint data obtained from FTC and Postal Inspection 
Service nor did we verify data provided by FTC, Postal Inspection Service, 
and state Attorneys General offices on specific law enforcement actions. 
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List of Federal, State, and Local Government 
Agencies and Nongovernmental Organizations 
Contacted and Their Locations 





Federal Trade Comnysskxi (FTC) 

Washinaton. D.C. 




Connecticut 

Hartford. Connecticut 

Fiorkla 

Tallahassee. Florida 

Local oovemment aoenclM; 

Citizen Asstsiance (Cortsumer Affairs) for Citv of Alexandria 

Alexandria. Viralnia 

Consumer Affairs Division for Montaomerv Countv 

Rockville. Marvland 


American Association of Retired Persons (AARP) 
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Mr. McHugh. Thank you very much, Mr. Ungar. 

Next, we have Ms. Sara Cooper, executive vice president of the 
National Consumers League. Ms. Cooper, thank you for being here. 
Please make your presentation. 

Ms. Cooper. Thank you. The National Consumers League wel- 
comes the opportunity to provide insight about deceptive sweep- 
stakes and prize offers. Fraud and deception strike at the very in- 
tegrity of the marketplace, robbing consumers of not only their 
money, but their confidence in the free enterprise system. 

At the League’s National Fraud Information Center, our coun- 
selors handle hundreds of calls a day helping consumers recognize 
the danger signs of fraud, and collecting information about possible 
fraud, which is relayed to law enforcement agencies. 

Of the 50 categories of telemarketing fraud that we record, 
sweepstakes and prize offers consistently rank in the top 10. In the 
first 6 months of 1999, this category is No. 4, accounting for about 
11 percent of the telemarketing fraud incidents reported to us. 
Many fraudulent telemarketing offers are initiated by mail. 

In the first 6 months of this year, 56 percent of the tele- 
marketing fraud incidents reported to our hotline began with a 
mailing. In the sweepstakes and prize offer category, the percent- 
age is even higher; 71 percent. Older people are particularly vul- 
nerable to fraudulent sweepstakes and prize offers. 

From January through June 1999, 24 percent of all consumers 
who reported telemarketing fraud to our hotline were age 60 or 
older. In the sweepstakes and prize offer category, that age group 
represented 58 percent of the complaints. The amount of money 
lost is also higher in the sweepstakes and prize offer category. 

In the first 6 months of this year, victims lost an average of 
$2,198 per person, compared to $1,766 per person over all tele- 
marketing fraud categories. One woman from Kentucky recently 
wrote to our Fraud Center and enclosed a stack of 257 checks total- 
ing $7,871 that she has written over the last 2 years to Publisher’s 
Clearing House. 

She Mso enclosed some of the mailings she received and said in 
a note, “This is the type of promises that made me keep placing 
orders. Although I knew that no order was required, like others, I 
felt that if you did not order, you did not have a chance.” 

When we called PublisheFs Clearing House, we found that this 
woman had already been taken off its mailing list as part of a new 
policy to stop mailing to consumers who are clearly buying too 
much in response to the company’s sweepstakes promotions. We 
are pleased that Publisher’s Clearing House has taken this step 
and that it has announced its intention, starting this fall, to change 
its mailings. What is needed is a bright line for consumers; a clear 
and prominent disclosure that the mailing is only an invitation to 
enter a game of chance, what the odds are of winning, that no pur- 
chase is necessary. 

This disclosure must be as emphatic and straightforward as pos- 
sible, not simply “you may not have automatically won,” as H.R. 
237 and H.R. 170 would require, but flatly stating, “You have not 
won anything yet. Here is how to enter for free. These are your 
chances of winning. You do not have to buy anything. You have 
just as much a chance of winning if you do not make a purchase.” 



140 


Consumers should not have to hunt for this information. These 
messages should not be obscured or counteracted by other mes- 
sages imparted to the reader through the text or the design of the 
mailing. Requirements for honesty in sweepstakes and prize offer 
mailings should be codified in law and Postal Regulations, not only 
to guide legitimate businesses and organizations that use sweep- 
stakes and prize offers as incentives, but to make it easier for con- 
sumers to spot possible fraud. 

When reputable companies and organizations know the rules and 
follow them, we will be able to tell consumers that if these disclo- 
sures are not clearly made in the mailing, it is a scam. The Postal 
Inspection Service needs more tools to stop fraudulent and decep- 
tive mailings for games of chance. It must be able to issue subpoe- 
nas to aid in its investigations, issue orders to stop mailings that 
violate the law, take action to detain mail in any location where 
the defendant is located, sends, or receives mail, and obtain civil 
penalties that are substantial enough to serve as real deterrents. 

It is time to make honesty an integral part of sweepstakes and 
prize mailings. Thank you. 

[The prepared statement of Ms. Cooper follows:] 
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Testimony of the National Consumers League 
presented by Sara Cooper, Executive Vice President 
to the House of Representatives Committee on Government Reform 
Subcommittee on the Postal Service 
regarding Deceptive Mailings Related to Games of Chance 
August 4, 1999 

The National Consumers League, America's pioneer consumer organization, welcomes 
the opportunity to provide insight about deceptive sweepstakes and prize offers. For one hundred 
years, NCL has advocated for fairness in the marketplace and the workplace. Fraud and 
deception strike at the very integrity of the marketplace, robbing consumers of not only their 
money but their confidence in the free enterprise system.. 

in 1992, we commissioned a Louis Harris & Associates survey of consumers' experiences 
with fraud. Ninety-two percent of the respondents said they had received a postcard or letter 
telling them that they had definitely won a prize, and nearly a third responded to the offer. The 
survey also revealed that more than five million people had bought something by telephone in the 
previous two years that they felt was a fraud, and two-thirds of Americans would not know where 
to call to find out if a telemarketing offer was legitimate. 

The survey clearly showed the need for a central source of advice about telemarketing and 
assistance for fraud victims. Rising to this challenge, NCL created the National Fraud 
Information Center, a unique hotline for consumers to call for advice and to report suspected 
telemarketing fraud. Our fraud center counselors handle hundreds of calls a day, helping 
consumers recognize the danger signs of fraud to prevent victimization. We also collect 
information riiout possible fraud from consumers, which is relayed to more than 160 federal, 
state and local law enforcement agencies in the United States and Canada, including the Postal 
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Inspection Service when use of the mail is involved. These incident reports alert agencies to 
scams that may merit investigation and victims that need their assistance. 

Recognizing that fraud was migrating onto the Internet, in 1996 NCL established a 
companion program, the Internet Fraud Watch, to provide advice about online solicitations and 
collect information about cyberfraud. 

Of the fifty categories of telemarketing fraud that we record, sweepstakes and prize offers 
consistently ranks in the top ten. In the fir* six months of 1999, this category is number four, 
accounting for about 1 1 percent of the telemarketing fraud incidents reported to us. 

Many fraudulent telemarketing offers are initiated by mail. In the first six months of this 
year, 56 percent of the telemarketing fraud incidents reported to our hotline began with a mailing 
to the consumers. In the sweepstakes and prize offer category, the percentage is even higher, 71 
percent. Ty'pically, consumers receive postcards or letters aimouncing that they have won s 
sweepstakes or prize and instructing them to call to claim their winnings. When they call, they 
are lured into making payments that are described as "bonding fees," "processing costs," or 
"taxes," or they are convinced that they need to buy products as part of "promotional offers" in 
order to qualify for the prizes or awards. If they receive any prizes at all, they are usually cheap 
trinkets, not the expensive items or large cash awards they were promised. 

Some consumers are hit repeatedly by "reloaders" who tell them that they can win even 
greater amounts of money or more valuable prizes if they additional amounts. Sadly for those 
who believe that their ships have finally come in, their hopes are dashed when they eventually 
realize that they have not in fact won anything, or that what they paid to receive is worthless. 
Even sadder is the fact that many people never realize this. We receive calls at the fraud center 
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from friends and relatives of victims, pleading for help because they cannot stop their loved ones 
from continuing to send money for sweepstakes winnings or prizes that will never materialize. 

Older people are particularly vulnerable to fraudulent sweepstakes and prize offers. From 
January through June 1999, 24 percent of all consumers who reported telemarketing fraud to our 
hotline were age 60 or older, but in the sweepstakes and prize offer category, that age group 
represented 58 percent of the complaints. The amount of money lost is also higher in the 
sweepstakes and prize offer category. In the first six months of this year, sweepstakes and prize 
offer victims lost an average of $2,198 per person, compared to $1,766 per person over all 
telemarketing fraud categories. 

Sweepstakes and prize offer victims come from every state. Many of the companies are 
also in the United States, but more than 1 3 percent of the companies against whom consumers 
made reports about fraudulent telemarketing sweepstakes and prize offers in the first six months 
of this year were located in Canada (for all telemarketing fraud categories it was about nine 
percent) and one percent were located in countries other than the United States or Canada. 

One problem in educating consumers about fraudulent sweepstakes and prize offers is 
that it is becoming increasingly difficult to distinguish them from legitimate ones. Some 
mailings by respected companies and organizations imply that consumers have won when they 
have not, or that they have a better chance of winning than they really do, or that their chances 
will be improved if they purchase something 

One woman from Kentucky recently wrote to our fraud center and enclosed a stack of 257 
checks totaling $7,871 .89 that she has written over the last two years to Publishers Clearing 
House. She also enclosed some of the mailings she received and said in a note "This is the type 
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of 'promises' made that kept me placing orders - although I knew that no order was required - like 
others I felt if you did not order you didn't have a chance!" 

When we called Publishers Clearing House, we found that this woman had already been 
taken off of its mailing list as part of a new policy to stop mailing to consumers who are clearly 
buying too much in response to the company's sweepstakes promotions. We are pleased that 
Publishers Clearing House has taken this step and that it has announced its intention, starting this 
fall, to change its mailings. The company says it will include "no purchase necessary " messages 
on the outer envelopes as well as the inner contents of mailings, emphasize that every entry has 
an equal chance of winning and that buying won't help you win, and reduce the number of 
mailings that individuals receive. 

What is needed is a bright line for consumers r- a clear and prominent disclosure that the 
mailing is only an inviiation to enter a game of chance, what the odds are of winning, that no 
purchase is necessary, and that making a purchase will in no way improve one’s chances of 
wtniting. This disclosure must be as emphatic and straightforward as possible -- not simply "you 
may not have automatically won," as H.R. 237 and H.R. 1 70 would require, but flatly stating 
"you have not won anything yet," “here is how to enter for free," "these are your chances of 
winning," "you don't have to buy anything," and "you have just as much chance of winning if you 
don't make a purchase." 

Consumers should not have to hunt for this infotmation„and these messages should not 
be obscured or counteracted by other messages imparted to the reader through the text and the 
design of the mailing. 
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Requirements for honesty in sweepstakes and prize offer mailings should be codified in 
law and postal regulations, not only to guide legitimate businesses and organizations that use 
sweepstakes and prize offers as incentives, but to make it easier for consumers to spot possible 
fraud. When reputable companies and organizations know the rules and follow them, we will be 
able to tell consumers that if these disclosures are not clearly made on the mailing, it's a scam. 

The Postal Inspection Service needs more tools to stop fraudulent and deceptive mailings 
for games of chance. It must be able to issue subpoenas to aid in its investigations, issue orders 
to stop mailings that violate the law, take action to detain mail In any location where the 
defendant is located, sends or receives mail, and obtain civil penalties that are substantial enough 
to serve as real deterrents. 

It is time to make honesty an integral part of sweepstakes and prize mailings. Thank you 
for considering our views as you consider this important consumer protection issue. 

Respectfully submitted by; 

National Consumers League 
1701 K Street NW. Suite 1200 
Washington. DC 20006 
(202) 835-3323 
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Mr. McHugh. Thank you. 

Next, is Mr. Lee Cassidy, executive director of the National Fed- 
eration of Nonprofits. Lee, welcome. We look forward to your com- 
ments, sir. 

Mr. Cassidy. Thank you, Mr. Chairman. 

Nonprofits are different from commercial organizations and so is 
my testimony. We agree that deceptive mailings, whether sweep- 
stakes or any other type of mail should be prevented, to the extent 
that they reasonably can be, consistent with constitutional protec- 
tions. 

We had the opportunity to work with the staff of the Senate Per- 
manent Subcommittee on Investigations as S. 335 was being devel- 
oped. I am pleased to say that many of our suggestions have been 
included. Prom our standpoint the bill, which does not specifically 
exclude nonprofits, although it seems to say that it intended to, 
really ought to be amended to say that nonprofits are not included 
in the sweep of the sweepstakes testimony. 

There was no testimony in the Senate, and to my knowledge, no 
evidence in any venue of any kind, that indicates nonprofits are 
part of a perceived problem with deceptive sweepstakes mailings. 
To the contrary, I did not have the opportunity to read all of the 
testimony submitted here today, but I scanned it. I did not see any- 
thing in what I read today, or what I scanned today, that was any 
different from that. I think there are two reasons why nonprofits 
sweepstakes have not been identified as a part of the problem. One 
is nonprofits do not offer huge prizes. You do not get $1 million, 
$5 million, or $11 million in a nonprofit sweepstakes. You may get 
a trip to Europe. You may even get a car, but that is vastly dif- 
ferent from $11 million. 

The other reason is that charitable contributions, by their verj^ 
nature, are voluntary. Everybody knows they are voluntary. So, the 
potential for abuse is lessened almost to the point of nonexistence. 
The Senate committee report does make a statement saying, “Advo- 
cacy mailings that solicit funds and discuss the general status of 
Federal benefits are not covered by this bill.” 

In context, and one needs to know the context, that was to ex- 
plain a problem that was in an earlier draft of the legislation that 
would have prohibited nonprofits from using the mail to lobby on 
Federal benefits. The statement says that is not what the legisla- 
tion was intended to cover. 

We believe that perhaps, through the back door, the Senate legis- 
lation actually made a positive statement. Innumerable times, the 
Senate legislation says that you have to say “no purchase re- 
quired,” and made no comment about how that might relate to an 
organization that is not selling anything, but is simply asking for 
contributions, and made no relevant statement about “no purchase 
required” or “no contribution required” as relating to nonprofits. 

So, as I say, perhaps the Senate backed into it. We believe that 
there was no intent to include nonprofits in the sweep of this legis- 
lation. 

The Supreme Court has spoken three times on the subject of 
nonprofits and charities, particularly having greater protection for 
speech under the first amendment, than do commercial organiza- 
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tions. My prepared testimony cites those three Supreme Court rul- 
ings. 

One, the Supreme Court has said that charitable solicitation is 
an inseparable part of a charity message and it cannot be regulated 
by the same provisions as commercial speech. 

Two, because it has the eifect of altering content, compelled 
speech, such as required disclosures or statements, is constitu- 
tionally suspect. 

Three, the only constitutionally permissible means of achieving 
the goal of a State, such as identifying or preventing fraud, is that 
which is the most narrowly tailored. 

Congress has also acted several times saying nonprofits are not 
commercial organizations. The FTC Act of 1914, I believe it is, spe- 
cifically prohibited or not prohibited, but specifically directed the 
FTC to regulate commercial organizations and not nonprofit ones, 
in a later amendment, which included trade associations, again. 
Congress excluded other nonprofits. 

So, there has been no evidence offered demonstrating that non- 
profits are a part of the problem. The Senate committee, being 
aware of the lack of such testimony, we believe said that nonprofits 
should be exempt, and that not doing so would do violence to the 
first amendment. 

I did file an amendment to my prepared testimony in the form 
of two articles taken from recent issues of the publication Philan- 
thropy Monthly. They expound on the first amendment issues and 
discuss other practicM reasons why nonprofits ought to be exempt. 

There are three other suggestions we have relating to S. 335. 
First, the Senate committee report says that it expects the Postal 
Service to notify, on a timely basis, sweepstakes sponsors whose 
mail has been detained, and to tell them that the mail is available 
for inspection. 

We believe that the Postal Service should be required to notify 
them, and to do so in a timely manner. If a nonprofit or in fact if 
any organization that is dependent on the mail for its revenue had 
to wait any significant len^h of time to receive incoming contribu- 
tions, their entire financial stability could be damaged. 

Second, S. 335 says that the standard for the Postal Service re- 
leasing such mail would be that it is clearly not connected to the 
alleged unlawful activity. Again, go back to the need to receive con- 
tributions. Retaining mail for any reason in a free society is obnox- 
ious, even when the purpose is clear and preventive. For that rea- 
son, we believe that the standard should be not clearly connected, 
thus putting the burden of proof on the Postal Service, rather than 
on the mailer. 

Last, I want to be sure that this subcommittee understands the 
difficulty of saying to someone, we will put your name on a do-not- 
mail list, honoring that, and doing so within 45 days. It is virtually 
impossible. 

Nobody wants to send imwelcome mail. It is wasted money. 
Many mailings, large mailings particularly, are prepared well in 
advance of 45 days. It would be virtually impossible to go into a 
stack of 100, 200, or 600,000 pieces of mail, find one, pifil it out, 
and to do so in 45 days. So, we suggest that 90 days is a more rea- 
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sonable standard, and that the penalties ought to recognize the dif- 
ficulty of accomplishing that. 

Thank you, Mr. Chairman. We appreciate the opportunity to ap- 
pear. 

[The prepared statement of Mr. Cassidy follows:] 
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Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to appear 
today to speak on behalf of nonprofit orgaiu 2 ations. I am Lee M. Cassidy, Executive 
Director of the National Federation ofNonprofits, a 300-plus member coalition 
including charities, religious groups, public television and radio stations, fraternal 
organizations, fine and performing arts institutions, colleges, universities and their alumni 
associations, and other nonprofits. NFN is an advocacy organization, working since 1 982 
to assure that legislation and regulations affecting fondraising and other communications 
with donors and members are fair and reasonable. 

Nonprofits, and especially charities, rely on the trust accorded by the contributing public. 
If there is no trust, it is impossible to raise funds for the good works charities perform. 

No trust, no contributions. For that reason, all legitimate nonprofits are of one mind 
when it comes to rooting out bad apples; get rid ofthem. Don’t let bad apples permit the 
contributing public to believe that the entire barrel is spoiled. 

So nonprofits agree that deceptive mailings, whether sweepstakes or other types of mail, 
should be prevented to the extent they reasonably can be. Legislation should not 
discourage creative marketing, but neither should it permit reasonable people to be 
deceived. 

We had the opportunity to work with the staff of the Senate Permanent Subcommittee on 
Investigations as S. 335 was being developed, and I’m pleased to say that several of our 
suggestions are incorporated in the report of the Committee on Governmental Affairs. 
There is much in S, 335 that we like. But from the standpoint of nonprofits, the 
legislation continues to have provisions which would unnecessarily and perhaps 
unconstitutionally restrict charities and other nonprofit organizations as they seek funds 
to pursue their good works. 

We believe that legislation, which is designed to solve a perceived problem, should begin 
by clearly and accurately identifying and stating the problem. Laws that attempt to solve 
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problems which don’t exist, or that solve the wrong problems, instantly bring into play an 

additional law the Law of Unintended Consequences. And we’re concerned that 

S. 335 would do just that. 

During the hearings that led to S.335 there was no testimony, in fact no statement of any 
kind, that nonprofits are part of a perceived problem. To my knowledge, there has not 
been such testimony at any time, in any venue. Quite the opposite. All the testimony, and 
all the discussion in the Senate Governmental Affairs Committee report, was about 
commercial organizations. Not one word of testimony was about charities, about public 
television, about any nonprofit organization that may use sweepstakes as a means of 
gaining contributions, of identifying potential donors, or of upgrading current donors. 

I can’t say with certainty whether the perception of the Senate Governmental Affairs 
Committee that some sweepstakes may be deceptive precisely reflects the testimony 
given to the Permanent Subcommittee on Investigations. I do know that no witness has 
testified, and no one has implied, that donors have felt pressured to send contributions to 
charities in order to improve the odds of winning big prizes. 

I believe there are two reasons for that. 

First, as a general rule, nonprofits don’t offer huge prizes, so there’s little reason for the 
average person, or even those who may be more nai ve or more gullible than the average 
person, to become excessively excited about the prospect of winning. An automobile or a 
trip to Europe, which are typical Grand Prizes in nonprofit sweepstakes, are not to be 
scoffed at. But those prizes pale in comparison with the hundreds of thousands or even 
millions of dollars in prizes offered by some commercial sweepstakes sponsors. Those 
multi-million dollar prizes don’t come from charities . 

The second reason is that charitable contributions by their very nature and definition are 
voluntary, so the potential for abuse is lessened almost to the point of non-existence. 
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I have read the entire report of the Senate Committee on Governmental Affairs, and was 
struck by the repetition of two words: ’’purchase”, and variations and derivatives of that 
word, and “consumers”. In fact, I marked those words with a yellow highlighter, and 
went back and counted the number of times they appeared. I counted 73 instances (and 
may have missed a few) where the word “purchase” or a variation of that word appeared 
in the report, including in the legislation. I counted at least 38 references to “consumers”. 
The words ‘Tjuy” and “customer” also appeared numerous times. But with the exception 
of a single comment which might be interpreted as relating to charities, there was no 
reference to donations or contributions, except in the context of a commercial 
organization operating a game of skill. 

The possible reference to charities is in the section titled “Background and Need for 
Legislation", which is nearly three pages of very small type. It’s a long section. The 
section includes the phrase, “other groups use sweepstakes mailings to raise funds or 
promote services.” That incidental comment does not mention charities or other 
nonprofits. But if it were the intent of the bill’s sponsors to identify nonprofits and 
solicitations for donations as-.part of the perceived problem ;the bill is intended to resolve, 
that certainly would have been the place to do so. 

Again, the situation is exactly the opposite. In the report’s Section-by-Section Analysis 
of the legislation, there is a clear and positive statement that certain mailings, by 
nonprofit advocacy organizations, are exempt from the bill’s provisions. In a paragraph 
discussing the Committee’s concern with mailings which may contain false 
representations relating to the impact of a purchase or lack of purchase on the status of an 
individual’s federal benefits or services, the report states, "Advocacy mailings that solicit 
funds and discuss the general status of federal benefits are not covered by this bill.” 

One needs to know the context of that statement to understand the reason it was included 
in the Governmental Affairs Committee report. An early draft of the legislation could 
have been interpreted to prohibit any nonprofit organization from asking its supporters, in 
flny.conununication sent through the mail, to contact elected officials to request that 
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federal benefits not be reduced or otherwise altered. The subcommittee staff readily 
agreed to eliminate the offensive and unintended language, and apparently included the 
quoted sentence in the report to assure that the intent was clear. But as it is written that 
language appears to give nonprofit advocacy groups an exemption from the legislation 
which is not available to charities, public television stations, or to other nonprofits that 
may use sweepstakes. 

I feel certain that such was not the intent of either the staff or the Members of the 
Committee on Governmental Affairs. 

Report language, while critically necessary to interpret the intent of the sponsors of any 
legislation, is itee^subject to interpretation, especially years down the road. When 
attempting to ascertain legislative intent, what is included in the legislation is preferable 
to report language. Therefore, I believe the legislation should clearly state that nonprofits 
are exempt from its provisions. 

Charities and other nonprofit organizations use sweepstakes for very different reasons 
than do commercial organizations. Magazine publishers, seed companies, and other 
commercial organizations look to sweepstakes mailings to generate orders. Some 
percentage of those who receive the mailings will order the magazines or the seeds or 
whatever the company is selling. Nonprofits, on the other hand, use sweepstakes to 
directly solicit contributions, to acquire the names of individuals to whom future 
solicitations might be mailed and, in the case of public television and some other 
nonprofit organizations, to attempt to convince those who are already members or donors 
to make additional contributions, hopefully of a larger amount. 

No witness has testified that sweepstakes sponsored by nonprofits are objectionable and 
must be regulated more than they currently are. 1 believe it’s significant that, while 23 
states currently regulate sweepstakes, only one, the State of Florida, specifically mentions 
charities in its statute. That is not because charities are generally not regulated. To the 



154 


6 

contrary, 41 stales regulate fundraising by charities, yet only one even mentions 
charitable sweepstakes. 

The states are in an excellent position to know whether charitable sweepstakes are a 
concern, yet with a single exception they have elected not to act. 

Where there’s no problem, there’s not only no need for a solution, any intended solution 
would, as I said earlier, bring to bear the Law of Unintended Consequences. 

For example, S. 335 would require the words “No Purchase Required” be printed on the 
envelope or the reply card. Coming from a commercial sweepstakes sponsor, that’s an 
understandable statement, and in proper context. But potential donors to nonprofit 
organizations would be confused by such a statement. They haven’t been asked to buy 
anything. They haven’t been told there’s anything they can buy. In fact, the nonprofit 
isn’t selling anything; it’s soliciting contributions. Potential donors would be sent two 
directly conflicting signals: One, that no purchase is required, and Two, that a 
contribution would be appreciated. 

But what has a purchase or lack of purchase got to do with making a contribution? 

I believe that the Senate Committee on Governmental Affairs made a positive, though 
somewhat confusing, statement of its intention to bring commercial mailers of 
sweepstakes under the bill’s aegis and to exempt nonprofits , by specifying that the words 
“No Purchase Required” be included in sweepstakes mailings, while specifying no 
equivalent requirement for nonprofits. 

There is another, even larger issue, and it is that charitable solicitation, including 
solicitation through the medium of sweepstakes, enjoys the same protection under the 
First Amendment as does political or pure speech. Three Supreme Court decisions over 
the last 19 years have established that protection. The Supreme Court has “underscored 
their understanding of the significance of charitable fundraising by sharply distinguishing 
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(from commercial speech) what regulation is appropriate for the pure speech of charitable 
solicitation....”,' 

In what has become known as the “Riley Trilogy”^, the Court has stated, in summary, 
that; 

• charitable solicitation is an inseparable part of the promulgation of a charity’s 
message and cannot be regulated bv the same provisions as commercial 
speech: 

• because it has the effect of altering content , compelled speech tsuch as required 
disclosures or statements'!, when applied to fundraising, is constitutionally 
suspect: 

• the only constitutionally permissible means of achieving a legitimate state goal 
(identifying or preventing fraud) is that which is the most narrowiv tailored for 
the purpose. 

In the first of the three cases, Village of Schaumburg v. Citizens for a Better 
Environment . Justice White wrote for the majority that “charitable solicitation does more 
than inform private economic decisions”, and “has not been dealt with in our cases as a 
variety of purely commercial speech”. Clearly, the Court said that charitable solicitation 
is entitled to a higher level of protection than commercial speech. 

The second case in the trilogy is Secretary of State of Maryland v. Joseph H. Munson. 

Inc . In that case the Court ruled that the offending legislation was not narrowly tailored 
to achieve permissible ends, and that the regulation of charitable solicitation was subject 
to the standard of “strict scrutiny”. 

The third case is Rilev v. National Federation of the Blind , in which Justice Brennan 
wrote that “our prior cases teach us that the solicitation of charitable contributions is 

' Tsttimnnv nf Henry C. Surhke before the Senate Permaneiit Subcommittee on Investigations . March 8-9, 
1999 
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protected speech” , and rejected the State’s assertion that “this provision (related to fees 
paid to professional fundraisers) is simply an economic regulation with no First 
Amendment implications. . Moreover, Justice Brennan wrote that there is a chilling 
effect of unwarranted regulation, which causes charities to “bear the costs of litigation 
and risk the mistake of adverse findings.” 

We’re pleased that the Supreme Court has afforded greater protection to charities under 
the First Amendment than to commercial speech. But we’re equally pleased that 
Congress has done so as well. When the Federal Trade Commission Act was passed in 
1914, it specifically gave jurisdiction to the Commission only over commercial 
organizations. When amendments later extended the jurisdiction to trade associations, 
charities were still explicitly exempt. And the reason is that nonprofits are not part of the 
problem. That was an excellent example of tailoring the solution as narrowly as possible. 

In 1989, in testimony before the House Committee on Energy and Commerce, a Postal 
Service witness testified about the lack of complaints or inquiries about charities. He 
noted that, while there were then an estimated 420,000 charities in the United States, the 
FTC had received complaints or inquiries concerning “fewer than 20” over a four year 
period. 

So I ask that this subcommittee recognize, as the Senate Committee on Governmental 
Affairs did but, I believe, imperfectly stated in its Report, that sweepstakes come in 
different flavors, that those sponsored by nonprofit organizations are quite different from 
those sponsored by commercial organizations, and that there was no intent by the Senate 
and no need perceived by the House to have nonprofits covered under these proposed 
new regulations. 

1 ask that the subcommittee state explicitly that all nonprofits, not just advocacy 
organizations, are exempt from the legislation’s provisions for these reasons: 

- Village of Schaumburg v. Cilizen.s for a Bener Environment. 445 U.S. 972 (1980); Secretary of Slate of 
Maryland v. Joseph H. Munson . 467 U.S. 947 (1984); Riley v. National Federation for the Blind . 487 U.S. 
781 (1988) 
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• because no evidence has been offered demonstrating ihat nonprofit-sponsored 
sweepstakes are part of the perceived problem of deceptive mailings: 

• because the Senate Committee on Govemmentai Affairs, being aware of the 
lack of such testimony, intended that they be exempt: 

• and because not exempting nonprofits would do violenee to the First 
Amendment protections given charitable solicitation bv the Supreme Court in 
the three cited cases. 


We belies'S the case for exempting nonprolits from this legislation is a strong and 
convincing one, and nonprofits should not be included in the sweep of this sweepstakes 
legislation. But ws are also concerned over three provisions of the bill that would affect 
any organization subject to its provisions, and would be of special concern to nonprofits 
if they are not exempted. 

First, the Postal Service would have the authority, after receiving permission from a 
District Court, to detain a sweepstakes sponsor’s incoming and outgoing mail. The 
Senate Committee on Govemmentai Affairs report states that, “The Committee expects 
that the USPS will give timely notification of the detention (of mail) and of the mail’s 
loeation and availability for examination.”, But we believe the Committee’s expectation 
is much more likely to be met if it is included in the legislation as a requirement, not just 
as an expectation in the report. 

Next, the standard for mail to be released by the Post^ Service after detention and 
inspection by the mailer is that it be “clearly not connected” with the alleged unlawful 
activity. We believe that the detention of any mail for any reason, even for a punitive or 
preventive purpose, is so obnoxious in a free society that the standard should be “not 
clearly connected”, thus putting the burden of proof on the Postal Service rather than on 
the mailer. 

My last point has to do with creating a “do not mail” list. No legitimate organization 
wants to mail to any person who doesn’t want to receive the mail, Sending unwanted 
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mail is a complete waste of financial and other resources. But because organizations 
continually rent and exchange mailing lists, it is not possible to state with perfect 
assurance that someone who has requested that he or she not receive mail, or certain 
types of mail, will never receive that type of mail. Moreover, it is virtually impossible to 
assure with even reasonable certainty that within a 45 day period names can be added to 
“do not mail” lists and no mail will be sent. 

Most bulk mailings are prepared weeks, even months in advance of their being given to 
the Postal Service for delivery, and to find and remove an individual’s mail from a large 
bulk mailing is equivalent to finding a needle in a haystack. So I suggest that 90 days is a 
much more reasonable and realistic time frame, and hope that the penalties for failure to 
act with speed and precision will reflect those difficulties. 

I appreciate the opportunity to share these views and concerns with the subcommittee, 
and hope that they will inform your deliberations and help improve the legislation. 

Thank you. 
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Announced Target: "Sweepstakes” 
But Fallout For Sweepstakes Fundraising 

Parti 


by Henry C, Siihrke 

G overnment, wearing its "consumer 
protection" glasses, is looking at 
sweepstakes. Understanding what's 
behind this government oversight 
involves some history. One of the 
biggest factors is the tobacco 
experience which turned a health inquiry into a 
huge soitfce of revenue. Other factors include the 
new cooperation of State Attorneys General (widt 
each other in class action suits and with the 
federal government). Perhaps a real understanding 
also requires seeing this oversight as part of a 
series in which the next inquiry category may 
already be visible — guns. Tlie combination of 
successM experience, process, and expectation is, 
in any case, now being addressed to sweepstakes. 

For-profits are the big users of sweep- 
stakes. Charities, who are smaller users, employ 
sweepstakes to bring their fundraising appeals to 
public attention. This has all sorts of implications 
for regulation - implications which have not 
received much attention from lawmakers or from 
most charities. The prime focus of this article is 
"how sweepstakes fUndraising is different" from 
commercial sweepstakes and the difference it 
makes for regulation. 

The lawsuit described on pages 1 6 through 
29 of this issue challenges the constitutional basis 


of the current "coMumer protection" rationale of 
state regulation of sweepstakes. Recognizing what 
is at stake the State in question (Connecticut) has 
fought hard to prevent the case from even l^ing 
heard. It has lost that argument. But the dispute 
about the substance of the matter is, for that 
reason only now beginning. 

Meanwhile the government oversight 
assault on sweepstakes has rolled right along — 
with scarcely a nod to the consequences for 
charity. A number of states have filed lawsuits 
against various sweepstakes operators, mostly 
diose connected with magazine subscription sales. 
Some stales have filed lawsuits against charitable 
sweepstakes operators. Under the leadership of 
Mississippi Attorney General Michael Moore 
(who put together — and kept together - the 
coalition of Attorneys General in the tobacco 
litigation) a group of 13 state Attorneys General 
held a public hearing in Indianapolis on Februao' 
24th for the purpose of drafting a "model law" on 
Sweepstakes and Prize Promotions that the 
National Association of Attorneys General would 
support and also to strategize on joint litigation. 

On March 8th and 9tb U.S. Senator Susan 
Collins presided over hearings of the Senate 
Permanent Subcommittee on Investigations of the 
Committee on Governmental Affairs on 
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"Deceptive Mailings and Sweepstakes 
Promotions". Three Senate bills have been 
introduced to provide for new regulatory 
legislation {with 2 companion bills in the House). 
Current and possible additional provisions of 
these bills was a focus , of the hearing. The 
hearings (like those in Indianapolis) heard &om 
unhappy consumers on the one hand, and industry 
representatives on the other. 

No charities were heard in either hearing 
nor was any difference in charities' use of 
sweepstakes and the implications for regulation 
mentioned at ail. 

Are Sweepstakes an Appropriate Fundraising 
Method for Charities? 

It is somewhat surprising that a question 
about suitabili^’ still rases. The issue really became 
academic when governments introduced and became 
eve- more agpesive in marketing loneries (A 
lottery requites the participant to itiakea purchase - 
usually of a lottery ticket, a sweepstakes, by 
definition may require no payment by the 
participant): Some religious groups olject to games 
of chrace as abetting greed; others use bingo, for 
example, as social gatherings that bring people 
together arrd also raise needed funds. There is a 
considerable irony (many would say hypocricy) in 
State government 6ult finding about aggressive 
marketing tactics, a field in which they set a strong 
example. In any case, if a charity feels that 
sweepstakes are not a desirable fundraising medium, 
it is free not to use it 

How Are Charities Different Where 
Sweepstakes Are Concerned 

Here are four areas where charities use of 
sweepstakes differentiates them &om the usage of 
commercial entities such as American Express, 
Readers Digest or Time, Inc. from the standpoint 
of regulatory legislation. 

1. Government is now asking charities for help in 
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carrying the social burdens of providing for the 
homeless, the sick, the poor, the disabled, or the 
disadvantaged. At the same time it is significantly 
reducing public outlays to aid these same classes 
of people. If government is serious in its requeste 
— and we must presume that it is — then it would 
be against government's own interest to impose 
added rcgulatoty costs on these very entities 
unless there is a strong showing of abuse by 
charities, based on more than anecdotal evidence. 
The purpose of charitable organizations is not just 
to make a bigger profit for shaieholdeis. Public 
policy has been to assist the work of charities 
unless there is a demonstrable, credible case that 
they are serving other purposes. 

2. No product sale is involved in a sweepstakes 
that includes a charitable solicitation. Since a 
contribution is voluntary by definition, there is 
automatically less likelihood of abuse in such a 
sweepstakes mailing There are automatically no 
rooms or garages full of unread magazines or Bgjrt 
bulbs or other products. 

3. Charitable solicitation is protected speech at 
the level of political or pure speech. Hence 
regulation which would deny a solicimiion 
entrance to the U.S. mails unless compelled, 
detailed disclosures of text, type size, positioiring, 
etc. are made, runs afoul of the U.S. Constitution. 
Such provisions arc in all of the currently 
proposed bills. 

4. Penalties and fines which could result from 
disagreements as to the meaning of such terms as 
“clearly disclose," "conspicuously disclose," 
"prominently display in a martner such as the 
Postal Service shall prescribe" (all in current 
legislative proposals) would have to come from 
the only source of charitable revenue: the gifts of 
donors intended to be used for a charitable 
purpose. One bill specifies fines of up to $2 
million. Senator Levin (D. MI) during the hearing, 
suggested fines in the thousands of dollars per 
item, adding "that means for each envelope." Such 
a use of contributions contravenes good public 
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policy. 

Are Ttcre Victimj? 

One of the interesting factors in assessing 
the future course of current legislative proposals 
is the public reaction to the "victims" presented at 
public hearings, lit die case of tobacco, accusers 
were able to cite harm to a broader public from 
lung cancer treatment costs, the perils of ’second 
hffiid smoke,” etc. Here ham was claimed mostly 
by potential heirs, aj^led at tte use their parents 
made of their own money. 

Did this handful of relatives of 
swecpslakes participants constitute a meaningful 
sample? Sweepstakes packages from one 
commercial mailer alone go to every family in the 
United States. The total universe of mailings runs 
into the hundreds of millions of packages. To 
have found twelve aggrieved individuals among 
these hundreds of millions <and their children, in 
this case) is surely not a difficult nor necessarily a 
useful accomplishment. 

Moreover, industry representatives 
presented surveys indicating that the 
overwhelming majority of participants clearly 
understood the rules and conditions of the 
sweepstakes. What of the “public" reaction? One 
young person (on an Internet chat site) wondered 
whether it was really government's role to 
compensate for the “stupidity of people who don't 
read their mml.” 

Others professed no sympathy for alleged victims 
because their motive was "to get something for 
nothing;" If tiiat turned out for ill, perhaps a lesson 
has been learned. 

The Hole of the American Associatton for 
Retired Persons 

The rraestioa of — and/or the extent of - 
victinAood also interested the American 
Association of Retired Persons (AARP) who came 
to the inquiry because of a possible targeting of 


elderly people. 

Whether or not sweepstakes "target" the 
elderly was, in fact, a prominent query in both the 
Indianapolis and Wadungtim hearings. In each 
city industry representatives testified that in no 
case did they target elderly people. In each case 
for-profit swe^stakes operators indicated that 
their purpose was to sell (mostly) magazine 
subscriptions. Because the key to successful 
subscription sales (like fundraising) is 
"acquisition" i.e. geriing new subscribers, and 
because this process is quite expensive, it would 
be foolhardy to target promotional material other 
than to those who would likely be interested in the 
subject matter of the magazine. One industry 
witness (AFE) testified that 75% of their mailing 
list were under the age of 65. Other mailers didn't 
have a breakdown by age - which, itself, makes a 
relevant comment on the possibility of targeting 
by such a criterion. 

Nevertheless, AARP has undertaken a 
sweepstakes project. One of the witnesses in 
Washir^ton, Mrs. Tierney, who identified herself 
as an AARP Board member, described part of 
their research.. 

1 . She dtes 10,000 people "who gave their age as 
over 50" who had complained to a national 
Fraud Infotmation Center" about ''telemarketing 
consumer fraud." She says that, based on these 
calls, "the number one scam was sweepstakes, 
with magazine sales ranking number 5." TTiis is 
an effort that can be dignified as "research" only 
with great difficulty. The allegations of 10,000 
callers is compared witit no relevant universe. The 
connection with telemarketing is never explained; 
and the classification system which distinguishes 
"sweepstakes" per se from magazine sales (the 
largest single user of swe^stakes) is mystifying. 

2. She cites a second effort, "Operation hfailbox." 
Here we are offered 5,000 pieces of mail (again 
compared with no percentage of total pieces 
mailed) requested from AARP members in a 
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search for complaints over a six inonfh period. 
AARP volunteers and staff in cooperation with 
regulators "opened, read, and sorted" these 
complaints. Operation Mailbox announced "over 
1 50“ actions as a result, but we are given no data 
on the lestdts of foese actions. Readers of PM, on 
the other hand, will recall a quite different 
reception of the Connecticut actions, 

3, AARP has also sponsored research on "what 
drives people to participate in sweepstakes and to 
ascertain what their expectations might be." To 
this end they contracted for the services of Dr, 
William Arnold, an Arizona State University pro- 
fessor, who also testified in Indianapolis. Ms 
Tierney cited some "preliminary results" of his 
findings. The first of these was that 40% of older 
Americans who receive sweepstakes solicitations, 
respond to them. This simply docs not jibe with 
data presented by a Time, Inc. representative that 
S2% of sweepstakes recipients do not respond at 
all. The discrepancy is f^ too large to be easily 
accounted for — even by AARP's defining as 
"older" anyone over 50. Still more relevant is 
industry data udiieh notes that 9 out of 1 0 of those 
who "respond" don't buy a magazine! In view of 
the huge costs involved for the industry in 
acquisition activity, it seems likely that their data 
merits a prestunption of accuracy over Dr. 
Arnold's "preliminary" results. 

The most questionable proposition Ms 
Ttemay puts forward however involves a further in- 
teipretation of Dr. Arnold's work. Ms Tierney says: 

"tW»t is distressing, however, is the finding that 
23% of those who participate in sweepstakes 
believe that purchasing something increases their 
chancesofwinmng. Combine that figure with foe 
17% who fed foal purchasing might increase their 
chances and you have folly 4 out of 10 
participants who don't believe foe statement, "No 
purchase necessary to win!" ' - , 

Ms Tierney believes this perception 
"should be addres^" and various Senators at 


various times cited AARP research as a reason for 
even more, and larger statements denying that any 
purchase is necessary. 

But surely the relevance of Dr. Arnold's 
finding is that despite multiple existing notices 
that no purchase is required, and despite testimony 
that their own children had so advised parents, 
participants continued to believe that a purchase 
increases their chances of winning or might 
increase such chances. There is thus, no necessary 
connection at all between the number of notices, 
their size, their proximity to any other text, their 
clarity, their color, or any other aspect and the 
belief of the participant as to the effect on chances 
of winning. It is entirely possible that such a belief 
might, in fact be strengthened by a drumbeat of 
warning type disclosures. 

AARP, by its presentation as bona fide 
research, data subjected to no rigorous, scientific 
testing and by a likely misinterpretation of the 
preliminary conclusions of academic research, has 
made a dubious contribution to public policy. It 
stands in contrast, moreover, with the last Senate 
appearance of AARP cited in these pages whan 
Senator Simpson accused it of deceptive ptKttices 
(using such come-ons as low-priced prescription 
drugs, insurance, and travel tours to lure foe 
elderly into lending their numbers, witboul due 
consultation, to various policy positions, which 
were, in fact, decided by a tiny group). 

Cm Regulation Solve The Problem? 

Assuming for argument's sake that "the 
problem" is "loo aggressive marketing to the 
extent of deception," one must then look at foe 
primary legulattny demands made by regulators. 
These were very qrecific. S«atofs CoUins and 
Levin and others cited repeatedly as their "prime 
concerns" warnings lltet "no purchase is 
necessary" and that a purchase wilt not inaease 
the chances of winning. 

Yet these aie.precisely the attitudes foat 
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are, by the only respectable research available, 
seen to be dependrat <m beliefs which contravene 
already existing warnings, disclosures, and the 
personally delivered advice of those nearest and 
dearest to the participant. 

One participant, after failing eyesi^t, 
turned over his inait to his dau^ter, vdio thus was 
able, after jsevious Ailed attempts, to deflect 
sweepstakes mail. When, later on, the daughter 
and her husband bought a new car, her father 
accused the couple of paying for the new purchase 
with his sweepstakes winnings, udth which they 
had absconded! A sad tale. But consider, how 
large a type size, how repeated a caution, how 
clear a wortting; how conspicuous a notice would 


have persuaded a fether who preferred to think his 
own daughter capable of theft! 

In a culture where the idea of winning games 
of charKe has been vaiidaicd by the powra and 
advertising budgets of the State in legally 
monopolized iotteiies, does there exist a pattern of 
disclosures tiiat by speci^dng wording, ^pe^sizes, 
page positioning, envelope desiffi, and "clarity” of 
sentence structure, can ftitce an individual to spend 
or not to spend his money as the State wishes rather 
than as he wishes? It seems highly doubtful. 

There is another view of "regulation" as 
the answer to "th e problem”. It is presented in the 
nearby box.|S| 


Consumer Advocate John Stossel 
Luncheon - The Tomato Surprise. 

The Indianapolis "bearing” had been so thoroughly scripted that Attorneys General could safely 
fly in ftoffi near and far assured of benign television exposure showing them sympathizing witii 
unfortunate victims on the one hand, and badgering heartless exploiters on the other. For lunch the 
planners added an extra fillip by bringing in national television personality John Stossel, noted for his 
consumer advocacy reports on major national networks. The Attorneys General gathered at reserved 
tables near the speaker's podium eager for a celebrity blessing. Apparently no one had asked Stossel what 
tiie nature of his remarks would be. The AGs were in for a surprise. 

Stossel started out describing some of his advocacy programs. One of the first concerned Alka 
Seltzer, then a standard remedy for an upset stomach Stossel said he called 20 doctors, all of whom told 
him that Alka Seltzer was not especially good for an upset stomach, being a mixture of aspirin and 
bicarbonate of soda. Instead the doctors by a wide majority prescribed another set of ingredients, which 
he described to his audience. Today, he noted, Alka Seltzer still has its uses, but upset stomach is not 
one of them; instead a favorite remedy is Maalox, which happens to include the ingredients doctors had 
earlier specified and which is one of today's leading upset stomach medicines. 

This and other experiences started Stossel thinking about how useful regulation was. He said he'd 
begun his work assuming that regulation was necessary because greedy merchants wfould try to cheat 
people. Now he wonders whether (a) in the long run the market will solve many problems and (b) even 
in the short run the costs of regulation might outweigh the benefits. It was, he thot^t, a matter of 
perspective. As he produced one example after another, the AG tables were less and less relaxed. 

What are the unseen costs of regulation? It retards entrepreneurship, which is the source of our 
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prosperity. It causes lawyers to spend untold hours getting paperwork approved to let a product on the 
market. When a new drug finally is proved, there is great hoopla that "we ate now saving 10,000 lives 
because of this new drug! However no one says that fiiat also means we lost 1 0,000 lives a year during 
all she years whenrpprovals were being sought. Were they all necessary? He applied the same logic to 
automobiles. Volvo now advertises "we're safer!" Would competitive advertising have {Koduced safer 
cars without all of the acrimony and stiurn and drang of anti-car consumer warfare? 

Grasping his microphone, Slossel started to walk toward the AG tables, saying, 'Tm going to do 
a Giraldo. Suppose, he went on, that I've invented a new fuel. It is chraper than current fuel oil, odorless, 
but very flammable. Would you (banding the microphone to Attorney General Butterworth of Florida) 
approve it for use? Butterworth: No, Til let you try it first. Then (handing the microphone to Attorney 
General Moore of Mississippi) Suppose it had killed 25 people, would you aj^rove it? Moore: No, 1 
would not. Stossel: well, of course the fire! is natural gas, which we have used for years. But if it were 
introduced today, you can see what its reception might be. 

Stossel acknowledged that the market assumes informed decisions and that the media generally 
do not do a very useful job in informing citizens. However, he insisted that self-regulation does work, 
citing his own industry. He said that the networks ~ ABC, NBC, and CBS all turn aw^ at least one half 
of all ads they are offered and that they make more money as a result — because advertisers trust them, 
at least in part because of their selectivity in choosing advertisers. 

A question period brought some interesting exchanges - in part because the room was filled with 
staff members who came along with the AG's. A first question; Would you let market freedom extend 
to medical doctors who are not regulated? Stossel: Yes, if their patients were informed of their 
credentials. Anotiier Question: In Hong Kong, where I come from, the market is supreme, but you 
wouldn't see a model there would you? Stossel: Well you must consider that the people came there to 
get out of China. You krmw Patrick Henry didn't say Give me Liberty or Safety! 

His peroration: more regulation simply hasn't worked; it hasn't deterred crooks. It has only 
enriched lawyers. What we need is more perspective on what and how we regulate. The AGs returned 
to their afternoon (industry) panel with undiminished zest. Jay Nixon of Missouri muttered that he was 
glad Stossel hadnt "cited clean air and water!" 


Pari II of this Article will discuss provisions of the various bills that have been Introduced in 
Congress to regulate sweepstakes. 
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The New "Notification System" 
in Proposed Sweepstakes 

Legislation 
Part II 


by Henry C. Suhrke 

P art I of this article discussed the public 
hearings on Sweepstakes of the Nation- 
al Association of Attorneys General in 
Indianapolis (February 24, 1 999) and of 
the U.S. Senate Permanent Subcommit- 
tee on Investigations in Washington 
March 8th and 9th. 

The ostensible purpose of these hearings 
was to discuss additional regulation of sweep- 
stakes.The use of sweepstakes by charitable or- 
ganizations to bring their mission to the attention 
of potential donors was not on the agenda at either 
hearing.This is no minor oversight since permiss- 
ible regulation of charitable speech must meet 
more strict judicial scrutiny than regulation of 
ordinary commercial speech.There are other dif- 
ferences.Money penalties levied on a charity come 
from the gifts of donors.lt is now widely accepted 
that making the poor or other beneficiaries of a 
charity pay the price of an alleged organizational 
offense is not good public policy. 

Senator Collins of Maine presided over the 
March hearings. She had earlier introduced a bill 
covering some of her concerns entitled, "Decep- 
tive Mail Prevention and Enforcement Acf'.The 
hearing Subcommittee and subsequently the full 
Committee on Government Affairs has now 
reported out an expanded bill which is expected to 
go to the full Senate for a vote. This article is an 
overview of the salient provisions of the (revised) 


bill, S. 335 with emphasis on provisions that 
would affect charitable users of sweepstakes. 

S. 335 

S. 335 has 9 sections.S'cc//o« 1 provides 
only the "short title" cited above. Section 2 is 
headed, "Restrictions on Mailings Using 
Misleading References to the United States 
Government." This subject did not come up in the 
hearings.lt has a history, however.Some years ago 
when a number of nonprofit organizations raised 
public questions about the adequacy of Social 
Security in view of the politicization of the 
resources of the Social Security "Trust Fund," 
legislation was passed restricting the speech of 
such organizations on the claim that they were 
"alarming" the elderly.Some highly placed alumni 
of the Social Security Administration were active 
in these organizations, and many commentators 
agree that there was serious cause for alarm.The 
present expansion of S. 335 continues along the 
earlier, mistaken "government knows best" 
route.lt targets matter that "reasonably could be 
interpreted or construed as implying any Federal 
Government cormection, approval, or 
endorsement through . . . citation to a Federal 
Statute, name of a Federal Agency, ..." Since 
criticism of an Agency or of a statute, necessarily 
implies a "connection," this section would seem to 
be cueing up for its turn a court review. 
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Section 3 is called ’Restrictions on 
Sweepstakes and Deceptive Mailings." The core 
of this section is to declare to be "nonmailable 
matter" which "shall not be carried or delivered by 
mail and may be disposed of as the Postal Service 
directs" matter which does not contain various 
statements or makes certain forbidden representa- 
tions. Among the required disclosures are a 
statement of "all terms and conditions of the 

sweepstakes promotion in language that is 

easy to find, read, and understand."An example of 
a forbidden representation is "that an individual is 
a winner of prize unless that individual has won a 
prize." 

Charities ought to worry about these 
provisions because:employees at the Postal 
Service at some 30,000 points of entry into the 
postal system must interpret "language that is easy 
to find, read, and understand."Conlrary to most 
fundraising speech, the sweepstakes message 
which a postal employee finds wanting, may be 
kept out of the mails and disposed of as the Postal 
Service sees fit. "Prior restraint" in spades. 

Section 4 (Postal Sendee Orders to 
Prohibit Deceptive Mailings) is a one sentence 
technical change for the Postal Service. Section 5 
(Temporary Restraining Order for Deceptive 
Mailings) authorizes the Postal Service to apply to 
a federal district court for an order to detain 
relevant mail in preparation for or during the 
pendency of an action under these Sections."Upon 
a proper showing" the order will remain in effect 
during the proceedings, including any judicial 
review.No finding of "intent to make a false 
representation" or "to conduct a lottery" is 
required to support the issuance of an order under 
this section. 

"As Justice May Require" 

Section 6 (Civil Penalties and Costs) 
provides for penalties graduated according to the 
number of pieces in the mailing, e.g."$50,000 for 
each mailing of less than 50,000 pieces; $ 1 00,000 


for each mailing of50,000 to 100,000 pieces, with 
an additional $ 1 0,000 for each additional 1 0,000 
pieces above 100,000, not to exceed 
$2,000,000. "The fact that any such penalty paid 
by a charity would have to come from money 
given for a charitable purpose has already been 
mentioned.The bill gives no recognition to such 
an affront to public policy. It says only that "the 
Postal Service shall determine the civil penalty, 
taking into account the nature, circumstances, 
extent, and gravity of the violation or violations . 

. . and with respect to the violator, the ability to 
pay the penalty, the effect of the penalty on the 
ability of the violator to conduct lawful business, 
any history of prior violations of such section, the 
degree of culpability, and other such matters as 
justice may require." To put into the hands of the 
Postal Service a broad power to assess penalties 
"as justice may require" calls for perspective. In 
this case the contrast with the Supreme Court 
instruction to legislators that fundraising speech 
be regulated by the narrowest possible rule and 
without undue discretion left in the hands of 
government officials is startling. 

Section 7 (Additional Authority for the 
Postal Inspection Service)gives the Postmaster 
General subpoena power "to require by subpoena 
the production of any records which the 
Postmaster General finds relevant or material to 
the investigation." Queryimight that include the 
confidential list of donors sent sweepstakes 
materials by the NAACP or Planned Parenthood 
or a Right-to-Life Organization? 

The Notification System 

Section 8 (Requirements of Promoters of 
Skill Contests or Sweepstakes Mailings) is an 
entirely new section. The nub of Section 8 is the 
required setting up of a single "notification 
system." Here is the language of the bill:"Any 
promoter that mails a skill contest or sweepstakes 
shall participate in the establishment and 
maintenance of a single notification system that 
provides for any individual (or other duly 
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authorized person) to notify the system of the 
individual's election to have the name and address 
of the individual excluded from all lists of names 
and addresses used by ail promoters to mail ai^ 
skill contest or sweepstakes." 

This will be an interesting exercise. Note 
some of the features.There may only one 
system.Ali sweepstakes mailers must take j»rt. The 
^tem must cover all lists that a sweepstakes mailer 
might use. Some questions are in order. (I) An 
individual writes in and wishes to removed only 
from sweepstakes other than that of her local public 

Section 9 (State Law Not Preempted) is the 
embodiment of the deal made with State Attorneys 
General. It has two provisions.First, nothing in the 
Act, will prohibit States from imposing more 
restrictive requirements, regulations, damages, costs 
or penalties. Second, nothing shall prohibit an auth- 
orized Stete official from proceeding in State court 
on the basis of violations of a state statute. There 
to be some tenuous links^es proposed here.The 
Postal Service, is after all, a federal establish- 
ment.That States could impose narrower rules than 
the federad gowmment on the delivery of the mail is 


television and her favorite animal charity. Can she 
get selective immunity? (2) the large sweepstakes 
oper^ors find the book no longer worth the candle 
and withdraw from the sweepstakes field, leaving 
only several small (but still mailing over 500,000 
pieces) charitable groups. Must they maintain and 
pay for die single, national "system"? (3)Many 
public television groups use the sweepstakes to 
provide a fillip benefit for their donors. Public 
television "X" uses sv-^epstakes only for this 
puipo^. Must it nev^theless participate (i.e. help 
pay for) a national system which purports to regulate 
its communications with its own donors? 

a fairly radical suggestion.The final Section 10 
(Effective Date) provides that, except for Section 8, 
this Act shall take effect 1 20 days after the date of its 
enactment. 

What lies ahead?The fiill Senate will have 
an opportunity to address the subject, and then 
there will be action required in the House.The 
complete absence of any reference to the position 
of charitable organizations in the discussion to 
date, means that some educatio n of le gislators is 
required sooner rather than later^Q 
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Mr. McHugh. Thank you, Lee. I noted that suggestion and we 
are going to take a look at that. It is an interesting point and an 
important one obviously, as were other things in your testimony. 
So, we will be reviewing those. 

Next is Ms. Virginia Tierney who is a member of the board of 
the American Association of Eetired Persons. Ms. Tierney, thank 
you for being here. Thank you for your patience. We look forward 
to your comments. 

Ms. Tierney. Thank you, Mr. Chairman. I thank the members 
of the subcommittee also because on behalf of AARP, I want to 
thank you for inviting us here this afternoon to discuss the impor- 
tance of enacting legislation to deter the use of deceptive mailings. 

AARP commends you, Chairman McHugh, for calling this hear- 
ing to focus the House of Representatives’ attention on the issue. 
As you may be aware, AARP played an active role in securing the 
passage of S. 33S by the Senate on Monday of this week. Therefore, 
we are pleased that Representatives LoBiondo, Condit, and Rogan 
have introduced bills in the House to address the issue of deceptive 
mailings. 

We anticipate that these bills and this hearing will propel the de- 
bate, ultimately leading to enactment of legislation in the House 
that we hope will closely mirror the Senate version. AARP also, 
Mr. Chairman in addition to your thoughts, is not here to condemn 
legitimate sweepstakes. We acknowledge that they appeal to some 
of our members, and are important to magazine publishers’ efforts 
to obtain subscriptions. 

However, even sweepstakes that are not outright fraudulent 
have often been promoted through mailings that confuse and mis- 
lead recipients. "These, and other forms of deceptive mailings, are 
a major concern to AARP because they have severe effects on our 
members who are victimized in large numbers. 

AARP has contracted for the services of Dr. William Arnold to do 
a little reseeirch on this subject. He is an Arizona State University 
professor. He is surveying older Americans who participate in 
sweepstakes. One of his more distressing findings, and these are 
preliminary, is that 23 percent of those who participate believe that 
purchasing something increases their chances of winning. 

Combine that figure with the 17 percent who feel that purchas- 
ing might increase their changes and you have fully 4 out of 10 
participants not believing the statement, “No purchase necessary to 
win.” Copies of letters from our members highlighting the ordeals 
they have gone through and the range of concerns they raise are 
attached to our written statement. 

Additionally, a recent AARP bulletin story elicited over 300 writ- 
ten responses; many providing a sense of the devastating effect 
these mailings can have on a person in his or her family. AARP 
agrees with the 87 percent of respondents in Dr. Arnold’s study 
who believe that the Government needs to do something to deal 
with deceptive mail. That is why we are pleased that this commit- 
tee is taking action to aid consumers. 

Both House bills represent an important first step in addressing 
consumer concerns. The bills directly address the use of “you have 
automatically won” type language in sweepstakes promotion mate- 
rials that we believe is at the core of the fraud and deception. 
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Both pieces of legislation include provisions requiring language 
on the envelope, as well as on the top of the first page of the en- 
closed material alerting consumers of the fact that they may not 
have won. These are important provisions. AARP applauds the re- 
spective Members for including them. 

H.R. 237 includes a provision that requires that the envelope to 
a sweepstakes type mailing also include the mailing address of the 
principal place of business of the person making the solicitation or 
offer. AARP strongly supports this provision. While AARP supports 
the majority of the provisions in both House bills, we believe the 
Senate-passed bill includes some attractive elements that would 
strengthen the House bills. 

Adding the requirement that mailings contain a statement say- 
ing that “purchase will not improve your chance of winning” would, 
in and of itself, bolster House legislation, including sections provid- 
ing the Postal Inspection Service with enhanced authority to stop 
deceptive mail, and with subpoena authority to shutdown fraudu- 
lent operators would significantly improve the legislation as well. 

Other measures that AARP recommends as amendments to 
House legislation include providing definition and guidelines to 
games of skill and pr^sfiding stiff penalties for noncompliance. 
AARP has long contended that the most direct means of eliminat- 
ing fraud is to take the profit out of it. 

Finally, we urge this committee to seriously consider adopting 
the notification system provisions of the Senate bill. These would 
provide consumers with numbers to call to have their names re- 
moved from the mailing list of companies that promote products 
and services through sweepstakes. The ability to have one’s name 
removed from mailing lists is an important consumer protection. 

Facilitating such removal, through the use of a toll-free number 
such as specified in the Senate bill, is even better. H.R. 170 and 
H.R. 237 represent valuable contributions to the effort to stem de- 
ceptive mailings. AARP hopes that this committee will build on 
this effort by amending House-introduced legislation with key Sen- 
ate-adopted bill provisions. Doing so will ensure that consumers 
are provided with significantly increased protection. Again, I thank 
you for this opportunity to address the committee today. I look for- 
ward to responding to any questions you may have for me. Thank 
you. 

[The prepared statement of Ms. Tierney follows:] 
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Mr. Chair and Members of the Committee: 

My name is Virginia Tierney and i am a member of the Board of Directors of AARP. 
On behaif of AARP, thank you for inviting us here this afternoon to discuss the 
impact of deceptive mailings, including fraudulent sweepstakes, on older Americans. 
We will also comment on the importance of enacting legislation that will aid the U.S. 
Postal Service and iaw enforcement agencies’ efforts to deter these fraudulent 
practices throughout the country. 

AARP commends Chairman McHugh for calling this hearing to focus the House of 
Representatives' attention on this issue. As you may be aware, AARP worked with 
Senators Collins, Cochran, Levin, Edwards and others to secure language in last 
week’s Manager’s Amendment to S. 335 by the full Senate. Therefore, we are 
pleased that Reps. LoBiondo, Condit and Rogan have introduced bills in the House 
to address the issue of deceptive mailings. We anticipate that these bills and this 
hearing will propel the debate, ultimately leading to enactment of legislation in the 
House that we hope will closely mirror the Senate version. 

AARP is not here to condemn legitimate sweepstakes. We acknowledge that they 
appeal to some of our members and are important to magazine publishers’ efforts to 
obtain subscriptions. However, even sweepstakes that are not outright fraudulent 
have often been promoted through mailings that confuse and mislead recipients. 
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These and other forms of deceptive mailings are a major concern to AARP because 
of the severe effects they have on our members, who are victimized in large 
numbers. 

AARP’s involvement in this issue is not new. In the past three years, we have 
launched campaigns against charity and telemarketing fraud based on research 
examining older victims' behavior and perceptions, partnerships with enforcement 
and consumer protection agencies, and warnings to consumers through public 
service announcements, educational workshops and program activities. AARP’s 
research into telemarketing fraud and charitable solicitations, which are closely tied 
to direct mail fraud, has identified sweepstakes as a prime area of concern. 

Sweepstakes were the number one form of telemarketing consumer fraud reported 
to the National Consumer League’s (NCL) National Fraud Information Center (NFIC) 
in 1995, 1996 and 1997. NCL will be providing you with specifics later in the panel. 
Their numbers will help to tell the story statistically, but they won’t begin to convey 
the personal anguish caused to individuals, and the friends and family associated 
with them. 

AARP has taken extraordinary steps to educate our members and the public at 
large as to how to differentiate between legitimate offers and misleading, deceptive 
or fraudulent ones. Our goal is to reduce fraud and deception in telemarketing and 
mailed solicitations. As part of this mission, AARP has worked in tandem with the 
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Attorney General’s office in my home state of Massachusetts, as we have with other 
state Attorneys General, to gather information and warn consumers about potential 
fraud. 

Additionally, we were active participants in Operation Mailbox. Operation Mailbox 
was a coordinated effort undertaken with the Federal Trade Commission (FTC) and 
federal and state law enforcement agencies to identify fraudulent mail. 

In December, 1997, as a function of the AARP Anti-Telemarketing Fraud campaign, 
we placed an article in our monthly publication The Bulletin . The article asked 
members to check their own mail for cards and letters that looked suspicious or that 
carried claims that the recipient was a “guaranteed contest winner." We also 
requested that they watch for mail that offered “no risk” investments, get-rich-quick 
schemes, or solicitations for dubious charities as well as mail that alerted the 
recipient to immediately call a 1-800 or 1-900 number. We asked that such mailings 
be forwarded to the Association. We told our members that law enforcement 
experts would be reviewing the mail for possible legal actions. 

Throughout the following six months, AARP members submitted over 10,000 pieces 
of mail. Dozens of members sent envelopes and boxes stuffed with solicitations. 
Over and over our members asked the same questions; “Is this a legitimate 
solicitation?” and “Can you help me get the money I’ve won or help me get my 
money back?" 
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Subsequently, for mote than three mcwiths AARP volunteers and staff opened, read 
and sorted the mail sent in by members. In cooperation with the FTC and federal 
and state agencies, who formed the Operation Mailbox task force, AARP identified 
more than 5.000 pieces of mail that might require legal action. An outside firm was 
hired to code the pieces under the system used in the Consumer Sentinel database. 
Consumer Sentinel data is used by subscribing taw enforcement agencies to identify 
and investigate suspected fraudulent businesses or individuals. 

Based in part on AARP’s contribution of over 5,000 complaints, at no cost to law 
enforcement, the FTC/Operation Mailbox strike force announced over 150 federal 
and state enforcement actions against the sponsors of these mailings in October of 
last year. 

While Operation Mailbox was a tremendous success, we believed that more needed 
to be done to identify what drives people to participate in sweepstakes and to 
ascertain what their expectations might be. With that in mind we embarked on 
research in this area. AARP contracted for the services of Dr. William Arnold, an 
Arizona State University professor and a recognized expert on this topic. We would 
like to share some of Dr. Arnold’s findings with the Committee this afternoon. A 
part of the research effort looked at the attitude of the consumer. Results in this 
area show that 40% of older Americans - with a mean age of 72 - who receive 
sweepstakes solicitations, respond to them. Of those who respond by purchasing a 
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product or service, the consumer who asks to be billed later is more likely to 
continue to participate in sweepstakes than is the person who pays in advance. 

What is distressing, however, is the finding that 23% of those who participate In 
sweepstakes believe that purchasing something increases their chances of winning. 
Combine that figure with the 17% who feel that purchasing might increase their 
chances and you have fully 4 out of 10 participants who don’t believe the statement, 
“No purchase necessary to win!” Finally, 87% of those . interviewed for Dr. Arnold’s 
study believe that the government should do something about deceptive mailings. 

The concern over the perception that a purchase might be necessary to win is one 
area that can and should be addressed by the companies that do the mailings, 
irrespective of whal Congress does. Another more serious issue that AARP 
believes requires Congressional action regards the messages contained in the 
mailing devices. It is the use of “you have automatically won"- type language in 
sweepstakes promotional materials. This language is at the core of the fraud and 
deception. 

A sampling of tetters from our members highlighting the ordeais they have gone 
through and the range of concerns they raise is instructive. Copies of several of 
these letters are attached. One woman asks that the large amount of money Just 
awarded to her spouse, who has been dead for six years, be placed in his estate so 
that the family can enjoy it. White she states that she doesn’t expect to see the 
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money, she was clearly hurt by the solicitation and asserts, “this kind of nonsense 
must be stopped.” 

Two others, both homebound and coping with disabilities, simply ask, “Where is my 
money?” and “Please help me get it” Yet another has waited over a year for the 
promised $1 00,000, but is equally agitated that she didn't receive her “guaranteed” 
$250 for participating. In a similar vein, a member offers that the sweepstakes 
sponsor has made a series of promises to her over a two-year period, going so far 
as to schedule a special date for their appearance, only to disappoint 

As was mentioned earlier, this is a problem that often involves other family members 
as well. A daughter writes in regard to her independent 87-year-old father and 
raises a different set of concerns. She is uncomfortable intervening in her father's 
affairs, but does so because he recently canceled a trip to visit his only sister, 
stating that “it conflicted with the date he was to be in New York to collect his 
winnings.” What is more alarming is the feet that he has taken $1 3,000 out of his 
savings and spent $1 1 ,000 between May and August on books and magazines. 
Unfortunately, these are but a few of the many examples of harm consumers have 
experienced from fraudulent and deceptive sweepstakes promotions - and reflect 
just a handful of the letters AARP has received. 

Obviously, something needs to be done. That is why we are pleased that this 
Committee is taking action to aid consumers. We are glad that consumer concerns 
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with sweepstakes are being addressed by Reps. LoBiondo and Condit through their 
co-sponsorship of H.R. 170 and by Rep. Rogan, who has introduced H.R. 237. 
AARP agrees with the 87% of respondents in Dr. Arnold’s study who believe that 
the government needs to do something to deal with deceptive mail. This afternoon, 
we will comment on some of the provisions of the two House bills and offer 
suggestions as to how to more closely align the House legislation with that of the 
Senate-passed version. 

Both H R. 170 and H.R. 237, introduced early in the Session, represent an important 
first step in addressing consumer concerns surrounding the issue of deceptive 
mailings. The bills directly address the use of “you have automatically won”- type 
language in sweepstakes promotional materials that we commented on earlier. 

Both pieces of iegistation include provisions requiring language on the envelope as 
well as on the top of the first page of the enclosed material, alerting consumers to 
the fact that they may not have won. These are important provisions and AARP 
applauds the respective Members for including them. 

In H.R. 170, Reps. LoBiondo and Condit address the problem surrounding 
“negotiable instrument look-alikes," and require that disclaimer language be printed 
in at least 16-point type. These provisions, if enacted, will protect consumers as 
well - and are particularly valuable for older consumers who have a higher 
incidence of impaired vision. 
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Rep. Rogan’s H.R. 237 includes a provision that requires that the envelope to a 
sweepstakes-type mailing also include the mailing address of the principal place of 
business of the person making the solicitation or offer. AARP views this type of 
disclosure as critical and therefore, strongly supports this provision of the bill. Rep. 
Rogan is also to be commended for including a clause directing the mailing 
companies to provide a statement regarding when and how a listing of the official 
winners can be obtained. 

While AARP supports the majority of the provisions in both H.R. 170 and H.R. 237, 
we believe the Senate-passed bill includes some attractive elements that would 
strengthen the House bills. Adding the requirement that mailings contain a 
statement saying that “purchase will not improve your chance of winning” would in 
and of itself bolster the House legislation. Including sections providing the Postal 
Inspection Service with enhanced authority to stop deceptive mail and with 
subpoena authority to shut down fraudulent operators would significantly improve 
the legislation as well. 

Other measures that AARP recommends as amendments to House legislation 
include providing definition and guidelines to games of skill and providing stiff 
remunerative penalties for noncompliance. AARP has long contended that the most 
direct means of eliminating fraud is to take the profit out of it. A penalty structure 
similar to the one the Senate adopted would serve as a deterrent. 


9 



180 


Finally, we urge this Committee to seriously consider adopting the notification 
system provisions of ttie Senate bill. The notification system would provide 
consumers with numbers to call to have their names removed from the mailing lists 
of companies that promote products and sen/ices through sweepstakes. The ability 
to have one’s name removed from mailing lists is an important consumer protection, 
and facilitating such removal through the use of a toll free number, as specified in 
the Senate bill, Is even better for consumers. 

H.R. 170 and H.R. 237 represent valuable contributions to the effort to stem 
deceptive mailings. AARP hopes that the Committee will build on this effort by 
amending House-introduced legislation with key Senate-adopted bill provisions. 
Doing so will ensure that consumers are provided with significantly increased 
protection. 

Again, I thank you for the opportunity to provide the Committee with background 
and recommendations on this critical issue that impacts so many Americans - 
particularly older Americans - so severely. AARP stands ready to work with the 
Chair and members of the Committee to enact legislation that will curtail the fraud 
and deception surrounding sweepstakes-type mailings. 

I look fbrvrard to responding to your questions. 
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Genmtlemen 

I am 100% xisaBLED VEETRAN OF THW AST THERWW WARS. 

PLEASE EXCUSE MY TYOINYMI dco . 

■I haVE WON MILLI ONS OF DOLLARS IN contest, B 
JUT TO DATE, have not ereceived one dine of thosemo?^Kuons. 

I( have also millions in otheSr offers withoutr receiving 
even one do llar. In this m,aolong there is an offer to but 
T at a batrgain price. 


LADIES AND GENTS I HOPE THAT YOU CAN HIT THESE PEOPOLE HJARD 
WITH HEAVY FINES OR PUT THEM OUT OF BUSINESS. 




Thanksn for your attention. 



C 6 /> / /5 Q 
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■ * ■BRWfJD PRIZE EOGIBIt:ITy NOTICE 





Prize Claim #:UW0YSQH14 


we wilUjficialfytmnmBcs-^ 


OUR SWEEP! 


TS ORE HOW FINAL: 


A CIH PlZrOF $B33,33?.00! 


You probably thought it could nover happen t^yoi^^An^eve^i^, 
find it hard to believe that f||||||^^ 

IHHIH could actuSi^^^^ur $833-^232*^^^^^^^!® winner. But 

i^^^absoiut^y truer d||^^H||[H^ is now positively guaranteed to be 
awarded — rff^^iggest single cash payment ever made to 

ANYONE in a sweepstakes presented by SPORTS ILLUSTRATED — if you have 
and return the grand prize winning entry in tiinel In fact, the funds 
have been put on reserve for the exoress purpose of paying the entire 
$833,337.00 amount in full- And now that we’ve been authorized to pay 
the prize money, the very next time you hear from us, it could well be^. 
to inform you that c i x.- <-■ ^ 

A BASK CHECK pmi sBHa aaj-IUl—LS DH ITS WAY 


So you’d be wise to put any doubts aside, and follow these simple 
instructions: Affix the Grand Prize Validation Seal to the official 
entry certificate. Then mail it in one of the official sweepstakes 
envelopes enclosed. That’s all we ask of you, and the cash could be 
yours. Just how much money are we talking about? 

Let’s say you put the entire $833,337.00 in a bank and receive only 
5% annual interest on the money. You’d still enjoy a guaranteed income 
of almost $41,667.00 a year — without even touching your original 
^enog^^^There * s no denying it, $833,337.00 is enough money to put 

on the sunny side of the street for the rest of your life, 
so important for you to validate the official entry 
certificate and return it to us as soon as you possibly can. Because 
there’s no way you can be paid the $833,337.00 if you fail to return an 
entry. Truth is, if you hold the grand prize winning number, 

You’Ll. FaHTEIT THE $833,237.00 IF YOU FAIL TO RESPOND TO THIS NOTICE! 

And then, the Grand Prize that should have gone to will 

have to go to an ALTEIM^ATE winner! Because the money 
guaranteed to be awarded whether we hear from you or not! So be 
absolutely certain to validate end return your entry as instructed. And 
I’d advise you to do so immediately for a very important reason: 
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February 23, 1998 



Dear Prize Coordinator, 

On January 9, 1997 3 received an envelope in the mail 
with this letter enclosed. I followed all the instructions,' 
filled everything out and mailed it back to you on January 
10, 1997. 

As you can see by the copy of the letter I have enclosed 
I am a guaranteed winner. I’m sorry I didn’t make a copy of 
whet 3 sent back to you. I did write on my letter; as you 
can see; that January 15, 1998 3 would get my check for at 
least siOOjOOO.OO and by no later rhan 30 days later. As of 
today I have received nothing. Also 3 had a color - coded 
address label , which must of made me one of the maximum TEN 
ClO) recipients. I returned this label as instructed and I 
have not received my S2r>0.00 for that yet eithe r . 

I have given you more than ample time to get my check or 
checks to me. I want to know where my money is 
(5100,250.00)?' I will give you until March 10, 1993 to 
explain to me why 3 have not recieved any money. If 3 have 
not heard from you by March 10, 1993, 3 will send a copy of 
this letter and my First prize Notification letter to My 
State Attorney General , AARP and Janet Reno. I know they are 
checking into sweepstakes and prizes. I feel they will get 
to the bottom of this for me. 

3 hope you will check into this matter. 


I hank you , 
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jctober 14,1 997 


Dear Sir or Madam: 


Your Customer Service Department has fonwarded this letter to you at my specific 
request, because i want it to be read by the highest level of management I can reach- 
it expresses my deep concern with some of your current subscription marketing 
strategies and policies. Please allow me to describe a situation for you. 


My father, 



is 87 years old and is blind in one eye. He is relatively 


healthy and quite alert for his age, very proud, and fiercely independent For these 


reasons, my sister and I have tried to let him manage his own affairs for as long as he 
seems able. 


tesn a trusted name in our household for some time; our 
family has purchased a number of publications over the years. More recently, however, 
it has become evident that my father is totally consumed with winning your various 
sweepstakes. In fact, he was so convinced he was going to win last year that he 
canceled a trip to visit his only sister because it conflicted with the date he would have 
to be in New York to pick up his winnings. When he didn't win (as he felt the letter had 
promised he would), we thought he might be a bit wiser for the experience. 
Unfortunately, we are learning (belatedly) that it just increased his addiction. He seems 
to feel that if he makes a larger "down payment" in the form of more purchases before 
the next drawing, he wilt win. 

He does very littie reading now because of his partial blindness, watches minimal TV. 
and does not own a VCR. Yet he is buying countless video tapes and publications from 
you that he cannot use. 


In the beginning, we were not overly concerned, because he seemed to enjoy giving his 
purchases to friends and relatives. We felt that if it gave him pleasure, it was OK to 
spend his Social Security any way he pleased. However, we recently discovered that 
since AprilhehayjUlij^pproximately $13,000 out of his life savings to cover several 


Unfortunately, my sister and i have now had to intercede, i recently worked with your 
Customer Service Division to cancel all future mailings and tag his accounts (all three) 
so that no more orders will be accepted. A refund check for a small portion of the 
unneeded material has been received. Although your representative was helpful, that 
does not negate the questions that arise from this situation. 

Why did not some sort of alami go off in your system that might trigger something like 
an inquiry letter, e.g., “Mr. Murphy, did you really mean to order four copies of 
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Charlotte's Web? Orfive copies of Victor Borge Then and Now?" All of these were 
ordered within a three month period. 

The transaction records which I requested and received indicate that my father spent 
over $1 1 ,000 with you from May 8 through August 21 of this year. Is there nothing in 
your system that would cause someone to look at this and wonder if It is accurate? 

Each customer service representative to whom I spoke indicated that this was an 
inordinate amount of activity - yet nothing was ever done to investigate these accounts. 

Research has shown that when people of limited means get older, they fear running out 
of money more than anything else. In my father’s particular logic, he sees winning the 
sweepstakes as the easy solution. He is not a wealthy man, and these withdrawals 
have put a sizable dent in his nest egg. These are the funds meant to see him through 
the rest of his life. 

In hindsight, it is obvious that my sister and 1 should have become involved in our 
father’s finances sooner; our efforts to let him maintain his independence led us to play 
a passive role. The unfortunate thing is that he is competent in all other respects. I 
believe that he - like many other elderly people - has fallen prey to the speculative 
"promises” made in the sweepstakes literature from your company and others. While 
I’m sure your legal department has cleared everything that the marketing department 
develops, I do think there should be some morally higher ground when it comes to 
targeting senior citizens. 

Even though it is mentioned that no purchase is necessary to enter (and win) the 
sweepstakes, my father states emphatically that “Everybody knows that you have to 
buy something in order to win." He also defends his purchases by saying, "I have to 
keep buying - I’ve reached the next level!" From what I understand, anyone who 
correctly fills out and returns the entry (with or without a purchase) reaches the “next 
level," but he remains unconvinced. 

Considering the vulnerability of senior citizens in general, and especially those who are 
less sophisticated or whose reasoning capacities are diminishing, I believe more should 
be done to clarify your solicitations. For example: 

• The odds of winning (or not winning) should be prominently placed and in larger 
type. 

• Language should not imply that one has already won (or is very close to winning). 
Attaching a small disclaimer after such a statement has little effect on those people 
who want to believe that they will win. 

• It should be emphasized in prominently placed type that it is absolutely not 
necessary to purchase anything to win. 
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This whole situation has so tarnished my image of th^mmilllPas a trusted 
vendor and friend to America's families that 1 will never again purchase anything 
remotely connected to your publications. While your stockholders may be pleased with 
their earnings results, my father has been made thousands of dollars poorer by chasing 
one chance in several million for financial security in his old age. 

i would like a response from a company officer, just to verify that this letter was read by 
someone in a position to act on some of these concerns. I do NOT expect to receive a 
■form letter or something from a rxistomer service representative, i would hope that as 
the recipient of this letter you will do a little research into my father’s accounts, so that 
you can see the fiscal extent of his belief in you. The Customer Sen/ioe Department 
has sent me a copy of recent transactions, but surely there is some way that you can 
determine the amount of money he has sent to you over the last five years, at least. I 
would like to know that figure. I hope to hear from you soon. Additionally, I do not want 
my father to be involved in any correspondence at this point. 



CC: Curtis W. Reynolds, Attorney at Law 

American Association of Retired Persons (AARP) 
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Mr. McHugh. Thank you, Ms. Tierney. 

I should note that I recently received a mailing from AAEP ask- 
ing me to join. Unfortunately, it was not a fraudulent solicitation 
because apparently when you reach 50 you become eligible. 

Ms. Tierney. You would be very welcomed. 

Mr. McHugh. Nice hearing from you. 

We turn our attention to Mr. Jerry Cerasale, senior vice presi- 
dent for Grovemment Affairs of the Direct Marketing Association. 
Jerry, welcome, and the stage is yours. 

Mr. Cerasale. Thank you veiy much. Good afternoon, Mr. 
Chairman and members of the subcommittee. The DMA appre- 
ciates this opportunity to testify before you. It is a specific pleasure 
for me to testify before you on something other than H.R. 22. If you 
are nostalgic, I am sure I can work it in someplace in this piece. 

Many, many companies use sweepstakes as a promotion tool. It 
provides excitement and interest in the terms of Americans for 
Americans. It is used by McDonald’s and people even outside of the 
mails. We want to keep that as a promotional too. Therefore, the 
DMA supports Federal legislation to set some guidelines. 

We specifically support Federal legislation to help the Postal 
Service go after the fraudsters; the people who ask you to send in 
taxes, pre-paid taxes, or send in money for shipping and handling 
when there is absolutely no prize. We think we should go after 
them and give some support in that area and help with the stop 
orders, et cetera. 

We do also support Federal legislation that would set national 
standards for sweepstakes promotions and disclosures. The DMA 
believes that legislation, however, should not prescribe specific lan- 
guage, or specific placement, or presentation of such a disclosure. 

We therefore agree with the approach of S. 335 that the Senate 
passed on Monday which provides a clear and conspicuous notice 
of specific disclosures. We believe that approach will provide ade- 
quate disclosure and notice to Americans without any question of 
conflict with the first amendment. 

One of the things we are very specific about here is the last thing 
we want is to have a bill passed tWt has any conflict with the first 
amendment and have to go through this again. We want a bill 
passed that will survive and will provide notice and information to 
America so that they know what is going on and what is happen- 
ing. 

We would like you to include in any legislation that all disclo- 
sures that have to be made in sweepstakes be made in a clear and 
conspicuous manner. This way we think that these clear and con- 
spicuous disclosures would set the national standard for sweep- 
stakes promotions. We would how that standard would be consist- 
ent with that used by the Federal Trade Commission. 

That standard has been in effect for many decades. It applies to 
advertising and lots of other forms of commercial speech. We hope 
that the standard would be consistent with that. We do have a con- 
cern with a bill that was passed by the Senate in that for two spe- 
cific disclosures, it added the term “prominant” in addition to clear 
and conspicuous. 

We think that clear and conspicuous, as used by the FTC, in- 
cludes the term “prominent” as they have so said. The definition 
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of “prominent” includes the term conspicuous. We think that we 
want to try and avoid confusion to marketers. That is the last thing 
we want here, especially with the very high penalties in this bill. 

We also do not want to inadvertently have any effect on the dec- 
ades’ law of what clear and conspicuous means. We would think 
that prominent is a part of clear and conspicuous and hope that 
you would agree. S. 335 also requires sweepstakes promoters to 
provide an address or a phone number allowing individuals and, 
verj' importantly, care givers to request removal from sweepstakes 
mailing lists. 

We think that is a very important portion of S. 335. It is a very 
important idea to try and provide protection to Americans. We 
would hope that would be included in any bill that the House 
would pass. The DMA believes that the legislation you are consid- 
ering and will consider is needed. It is needed today. It is needed 
to present a national standard for sweepstakes mailings. 

Recently, the National Association of Attorney’s General pro- 
posed some guidelines that would have sweepstakes promoters 
place, on a separate piece of paper, in every sweepstakes promotion 
statements that no purchase is necessary, and a purchase will not 
increase your odds of winning; similar to statements that would be 
required by S. 335 that we agree with. 

However, a clear and conspicuous notice that no purchase is nec- 
essary, that a purchase will not increase the odds of your entry 
winning in the mailing, in the rules, and on the order or entry form 
would not meet the requirements of the NAG guidelines. We think 
that a patchwork quilt of local, State, and Federal laws dealing 
specifically with the disclosures that are required in sweepstakes 
mailings would make a mess, a true mess, for national sweepstakes 
mailers, legitimate mailers. 

Therefore, we ask and we urge you to setup national standards 
for disclosures of mailings using sweepstakes as a promotional tool. 
We think that is very, very important to avoid confusion on all 
sides. Since sweepstakes promotions are used by a vast array of 
businesses in innumerable situations, any legislation concerning 
them must be carefully crafted to protect consumers without harm- 
ing legitimate business promotions. 

We stand ready to work with you and your staffs to draft such 
legislation and have it passed this session of Congress, Thank you 
again for the opportunity to testify. I am glad to answer any ques- 
tions you might have. 

[The prepared statement of Mr. Cerasale follows:] 
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Mr. C hairman and members of the Subcommittee it is a privilege to testify before you 
today on the important topic of sweepstakes promotions. I am Jerry Cerasale, Senior Vice 
President, (tevemment Affairs for The Direct Marketing Association {The DMA). 

The DMA has over 4,800 company members who either provide goods and services 
directly to consumers throughout the world or supply those that do. In the United States direct 
mariceting has a $1 .4 trillion annual impact on the economy and directly or indirectly supports 
over 13 millionjobs. 

Many DMA members use sweepstakes promotions to heighten consumer interest in their 
product offers. Our members have found that sweepstakes increase consumers’ excitement and 
enjoyment of their “at home” shopping experience. In fact, over 80% of American households 
l^e received sweepstakes offers and an Opinion Research Center poll found that 56% of 
Americans have entered a sweepstakes in the past year. Not only have direct marketers found 
sweepstakes to be a useful promotion technique, but many retail sellers have as well — to name 
just a few, McDondd’s, Blockbuster, Coca-Cola, Pizza Hut, Taco Bell — as well as Visa and 
Discover Carf. A sweepstakes is a prize promotion \riiere prizes are awarded, by chance, to 
entrants who do not have to pay or purchase to enter or to increase their odds of winning. 

Unfortunately, fraudulent operators and scam-artists have also learned that disgmsing 
their schemes to look like svteepst^es helps them defraud the American public. Hieir 
promotions are similar to sweepstakes, but the frmidsteis require an entrant to pay up fi'ont for 
tile “taxes” on the grand prize or for shipping and handling for the prize. After the consumer 
pays, no pri 2 » ev^ comes and there is no one at the promoter’s address. Those “promotions” are 
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not legitimate sweepstakes, and they undermine consumer confidence in legitimate sweepstakes 
promotions of DMA members and others. 

The DMA supports legislation that provides greater tools to the Postal Service to combat 
these scam promotions. We urge you to examine the provisions of S. 335 as passed by the 
Senate Committee on Governmental Affairs that provide: 

1 . increased authority for the Postal Service to issue subpoenas for information, after 

providing due process; and, 

2. for stop mail orders issued in one United States District Court to be enforceable in all 

Districts in the United States. 

We believe that these or similar provisions will assist the Postal Service protecting American 
consumers and preventing erosion of consumer trust in direct marketing, 

From recent, well-publicized events, we have learned that a small minority of American 
consumers is confused by legitimate sweepstakes promotions. They believe that they must 
purchase something in order to enter or that a purchase will increase their odds of winning with 
that entry. Those beliefs are incorrect. We are not certain exactly what is the cause(s) of this 
confusion — the specific wording of the promotions, the increased number of sweepstakes 
promotions, or as Professor Elizabeth Steams of the University of Washington believes, 
aggressive advertisements for state lotteries that r^uire you to pay to play. Fortunately, a vast 
majority of Americans are not confused. We know from an Opinion Research Center survey that 
94 % of all Americans understand that they are not necessarily a winner in a sweepstakes 
promotion. 95% of Americans who enter sweepstakes know that no purchase is necessary to 
enter. In fact, 4 out of 5 individuals who enter a DMA member’s sweepstakes make no 
purchase. One DMA member testified before the Senate Permanent Subcommittee on 
Investigations that 9 out of 10 sweepstakes entrants make no purchase. This is clear evidence 
that those entrants understand the sweepstakes promotion. 

Even though the number of Americans who are confused by sweepstakes promotions is 
small, The DMA supports legislation that sets a national standard for those promotions to help 
avoid the confusion and allow those who are confused to no longer receive sweepstakes 
promotions. 

Any legislation, however, should not prescribe commercial speech that runs afoul of the 
First Amendment. Therefore, we disagree with the approaches in the bills proposed by 
Representatives Lobiando and Rogan. We believe that mail recipients can be given required 
notice without a law prescribing specific language, placement, and size. Thus, the law would be 
consistent with the First Amendment. In addition, we believe that any bill should establish 
national standards and not delegate that authority to the Postal Service or any other federal 
agency. 


The DMA has worked very closely with the Senate Committee on Governmental Affaire 
to draft legislation establishing a series of disclosures, in any sweepstakes promotion that 
includes entry materials, to avoid confusion without prescribing specific wording, placement or 
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appearance of the disclosures. We believe that this approach will provide adequate disclosure 
without conflicting with the First Amendraeitt. 

The legislation in the Senate states that the disclosures must be displayed clearly and 
conspicuously, and there is significant case law reading the definition of such ciisclosures, The 
promotions should include statements to the effect that no purchase is necessary and that a 
purchase will not enhance the odds of that erttty winning. Those two disclosures must appear in 
three places: (1) on the order-entry form; (2) in the mailing; and, (3) in the rules. The promotion 
also must contain: 


• The rules. 

• All terms and conditions. 

• The name of the pixOTioter. 

• An address at t^diich the promoter may be reached. 

• The number and nature of prizes. 

In addition, promotions must not contain contradictory statements and cannot represent that non- 
purchasers will be disqualified from receiving future sweepstakes mailings. A sweepstakes 
promotion cannot rqsresent that an individual is a winner unless that is true. 

We believe that these clear and conspicuous disclosures should avoid confusion for some 
consumers and set the stand^d for sweepstakes promotion disclosures. The manager’s 
amendment in the Senate cont^ns a definition of dear and conspicuous. The DMA agrees that a 
definition of clear and conspicuous should be included in the language of a sweepstakes bill. 

The definition should be consistent with that used by the Federal Trade Commission when h 
evaluates advertiang, including that the message be understandable to the group to which the 
advertisement is primarily directed acting reasonably. The manager’s amendment in the Senate 
contains the term "prominent” in addition to “clear and conspicuous” for the disclosures that no 
purchase is necessary and that a purchase will not incre^e the odds of the entry winning. We 
are concerned that the addition of this term may cause confusion for marketers and &r those 
enforcing the provisions of this bill, if it becomes law. Clear and conspicuous under the FTC 
includes the term prominent. Every statement that is clear and conspicuous is prominent in the 
circumstances presented. For example, a clear and conspicuous statement in the rules of a 
sweepstakes will be prominently displayed in those rules. The addition of the term "prominent” 
does not add to the requirements in Ae bill. The addition merely creates the question of why the 
term was added. That adds confusion to the well settled term of “clear and conspicuous” and I 
believe detracts from the understanding of the requirements. 

S. 335 as reported establishes significant penalties for violation of these disclosures. We 

concur. 


The DMA also supports similar disclosures and penalties for games of skill. 

We are not naive enough to believe that these disclosures will eliminate confiision on the 
pat of a few consumers. The recent examinations of sweepstakes promotions revealed that 
some caregivers of individuals who are confused by sweepstakes promotions and who purchase 


3 



196 


items they neither want nor need have had difficulty preventing those in their care from receiving 
sweepstakes promotions. Thus, The DMA supports the provision in S. 335 requiring 
sweepstakes promoters to remove individual’s immes who contact them (or whose caregivers 
contact) from sweepstakes mailing lists. 

The manager’s amendment to S.335 will have a substitute for section 8 requiring that 
every mailing containing sweepstakes entry materials provide a clear and conspicuous disclosure 
of an address and/or toll-free telephone number at which an individual, caregiver or guardian 
may request removal of a name from that company’s sweepstakes mailing list. We concur with 
that approach. This provides assistance to caregivers who are looking after individuals who are 
confused by sweepstakes promotions and would remain confused even with additional clear and 
conspicuous declarations. 

The managers amendment replaces the national removal list provision of S. 335 as 
reported by the Senate Governmental Affairs Committee. We have significant concerns with 
that provision. Sweepstakes promotions come in alt shapes and sizes. The one-size fits all 
national notification system that would have been established under the original section 8 of S. 
335 would provide a competitive advantage for certain marketers and would prevent certain 
marketers, including many non-profit organizations, from using sweepstakes promotions because 
of the costs of maintaining and implementing the national system. 

The DMA believes strongly that the legislation you are considering today is needed to 
present a national standard for sweepstakes mailings. Recently, the National Association of 
Attorneys General has proposed guidelines for sweepstakes promoters to include a separate 
insert with disclosures that no purchase is necessary and that a purchase will not increase the 
chances of winning. Clear and conspicuous notices of the same in the mailing, in the rules and 
on the order entry form would not be required by the Attorneys General and would not be 
sufficient. This guideline directly conflicts with the approach of the legislation you and the 
Senate have considered. Layers and layers of differing state, local and national laws will cause 
significant problems for marketers in national economy. We ask you — we urge you — ^to set a 
national standard for disclosures for mailings using sweepstakes as a promotional tool. 

Since sweepstakes promotions are used by a vast array of businesses in innumerable 
situations, any legislation concerning those promotions must be carefully crafted to protect 
consumers without harming legitimate business promotions. The DMA stands ready to work 
with you and your staffs to draft such legislation and have it passed this session of Congress. 

Again, I thank you for the opportunity to tertify before you today and will attempt to 
answer any questions. 
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The Direct Marketing Association is a trade association representing Internet and direct 
marketing companies and tiieir siif^liere and d<»s not receive any federal, state or local funding 
for any of its operations. 



198 


Jeny Cerasale 

Jeny joined DMA in Jamiaiy, 1995, as Senior Vice President, Government Affairs. He is 
in charge of DMA’s contact with the Congress, all federal agencies and state and local 
governments. Prior to joining DMA he was the Deputy General Counsel for the 
Committee on Post Office and Civil Service, United States House of Representatives. He 
served for 12 years at the Postal Rate Commission as Legal Advisor to Chairman Steiger 
and most recently as Special Assistant to the Commission. He was an attorney advisor to 
Federal Trade Commission Chairman Steiger. Prior to the PRC he was employed in the 
Law Department of the Postal Service. He received his B.A. in Government and 
Economics from Wesleyan Univosity, Middletown Connecticut and his J.D. from the 
University of Virginia School of Law. He served in the U.S. Army and resides in 
Manassas, Virginia with his wife and three children. 
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September 14, 1999 


The Honorable John McHugh 
Chairman 

Subcommittee on the Postal S»vice 
Committee on Government Reform 
U-S. House of Representatives 
B349-C Rayburn HOB 
Washington, DC. 20515 

Dear Chairman McHugh: 

The Direct Marketing Association, Inc. (DMA) appreciates this 
opportunity to present its views further on legislation regarding sweepstakes mailing. 

As you know, the DMA has been a supporter of appropriate legislation in the area of 
sweepstakes. However, it has several concerns regarding certain provisions of the 
Deceptive Mai! Prevention and Enforcement Act, S. 335, I06lh Cong, (1999) (the 
DMA takes this opportunity to provide its views on the disclosure and 
preemption provisions of the bill and to recommend how those provisions should be 
modified. 

Disclosure 

Section 3 of the bill would amend 39 U.S.C. § 3001 to add a requirement 
that sweepstakes promotions contain certain disclosures to avoid being deemed 
deceptive and therefore “nonmailable matter.” Specifically, a sweepstakes promotion 
will be considered nonmailable matter unless it: 

• Prominently discloses in the mailing, in the rules, and 
on the order or entry form that no purchase is 
necessary to enter the sweepstakes (§ k(3Ka)(ii)(I)); 

• Prominently discloses in the mailing, in the rules, and 
on the order or entry form that a purchase will not 
improve an individuars chances of winning 

(§ k(3Ka)(ii)(II)); 

• States all terms and conditions of the sweepstakes 
promotion, including the rules and entry procedures 
(§k(3Ka)(ii)(ni)); 
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• Discloses the sponsor or mailer of the promotion and 
its principal place of business or an address at which 
it may be contacted {§ k{3XaXii)(lV)); 

• Contains sweepstakes rules stating the estimated odds 
of winning each prize, the quantity, estimated retail 
value, and nature of each prize, and the schedule of 
any payments made over time. (§ k(3XaXiiXV)). 

Each of the above-listed disclosures is required to be “clearly and 
conspicuously displayed,” § k(5), which the bill defines as “presented in a manner that is 
readily noticeable, readable, and understandable to the group to whom the applicable 
matter is disseminated.” § k(lXA). The bill’s definition of “clearly and conspicuously” 
is, as noted by Senator Levin, “consistent with the definition used by the Federal Trade 
Commission.” 145 Cong. Rec. S9965-04, *$9973 (Aug. 2, 1999) (Statement of Sen. 
Levin); see also Truth in Lending Act, 1 5 U.S.C.A. § 1 602(f) (West 1 999) (defining 
“adequate notice” as “a printed notice to a cardholder which sets forth the pertinent facts 
clearly and conspicuously so that a person against whom it is to operate could 
reasonably be expected to have noticed it and understood its meaning”); Chrysler Corp., 
File No. 982 3 1 62 (FTC Oct. 1 998) ("video or written disclosures must be made in a 
manner that is readable and understandable to a reasonable consumer”); RBR Prods,, 
Inc., Docket No. C-3696 (FTC Dec. 10, 1996) (“[a] cross-reference shall be deemed 
clear and conspicuous if it is of sufficient prominence to be readily noticeable and 
readable by the prospective purchaser when examining the part of the package on which 
the representation appears”); Mr. Coffee. Inc., File No. 9 1 2 3036 (FTC Feb. 1 8, 1 993) 
(same); Mobil OH Corp., Docket No. C-341 5 (FTC Feb. 1, 1 993) (“[a] cross-reference 
shall be deemed clear and conspicuous if it is of sufficient prominence to be readily 
noticeable and readable by the prospective purchaser when examining the package”); 

Am. Enviro Corp., Docket No. C-3376 (FTC March 18,1992) (same); First Brands 
Corp., File No. 902 31 13 (FTC Sept. 10, 199IXsame). 

Other statutes define “clear and conspicuous” as requiring a similar level 
of preeminence. See, e.g., 15 U.S.C.A. §2302(b)(l)(B) (West 1999) (Magnuson-Moss 
Warranty Act allows the FTC to “prescribe rules for determining the manner and form 
in which information with respect to any written warranty of a consumer product shall 
be clearly and conspicuously presented or displayed so as not to mislead the reasonable, 

average consumer ”); Unif. Commercial Code § 1-201(10) (1998) (“A terra or 

clause is conspicuous when it is so written that a reasonable person against whom it is to 
operate ought to have noticed if’); 1 2 C.F.R. Pt. 2 1 3, Supp. I (West 1 999) (official staff 
interpretation) (Under Regulation M, “[t]he clear and conspicuous standard requires that 
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disclosures be reasonably understandable” ); see also In re Noble, 1 82 B.R. 854, 858 
(Bankr. W.D. Wash. 1995) (applying UCC definition to Bankruptcy Code § 524(c)). 

The bill requires that the statements that (1) there is no purchase 
necessary to enter the sweepstakes and (II) a purchase will not increase an individual’s 
chances of winning must be made “prominently.” See § k(3)(a)(ii)(l) and § 
k(3)(a)(ii)(ll). Thus, those two disclosures are required to be displayed both (1) “clearly 
and conspicuously” and (2) “prominently.” See 1 45 Cong. Rec. S9965-04, *89972 
(Aug. 2, 1 999) (Statement of Sen. Levin) (“two critical disclosures - ‘no purchase 
necessary’ and ‘a purchase will not increase an individual’s chances of winning’ - are 
required to be not only ‘clearly and conspicuously displayed’ but ‘prominently’ 
displayed as well”) (emphasis supplied). 

Senator Levin, one of the authors of the bill, has indicated that he 
considers those two disclosures “so important to giving a consumer the information he 
or she needs to decide whether or not to enter a sweepstakes and if so, whether or not to 
purchase an advertised product - that they should appear prominently in three places in 
the mailing.” 145 Cong. Rec. S9965-04, *89973 (Aug. 2, 1999) (Statement of Sen. 
Levin). Thus, he notes, “Our addition of the term ‘prominently’ to these two 
disclosures is intended to emphasize the heightened signifieance of these disclaimers.” 
Id. 

Accordingly, it appears that “prominently” is intended to be a more 
stringent standard than “clearly and conspicuously.” In order to satisfy a “prominently” 
requirement, disclosures “must be highly visible and highly noticeable to the reader,” 
must be made “different from other messages in appearance, manner of presentation, 
and location,” and “must stand out from the rest of the printed material on the three 
locations where they are required to appear.” 145 Cong. Rec. S9965-04, *89973 (Aug. 
2, 1999) (Statement of Sen. Levin). Well-settled principles of statutory construction 
require that if the term “prominently” is included as an additional term in the statute, it 
must be construed as having a different meaning from “conspicuously.” See United 
States V. Alaska, 521 U.S. 1, 59, 1 17 S. Ct. 1888, 1918 (1997) (“The Court will avoid an 
interpretation of a statute that renders some words altogether redundant”) (quotation 
omitted); Idahoan Fresh v. Advantage Produce, Inc., 1 57 F.3d 197, 202 (3d Cir. 1998) 
(“In interpreting a statute, courts should endeavor to give meaning to every word which 
Congress used and therefore should avoid an interpretation which renders an element of 
the language superfluous .... This basic tenet of statutory construction applies equally 
to the interpretation of regulations”). 

First Amendment 

The fact that the bill would require two of the disclosures to satisfy not 
only the well-established “clearly and conspicuously” standard, but also the more 
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rigorous "prominently” standard, raises serious First Amendment concerns. Mailers 
have long been permitted to choose from a nearly infinite number of ways to provide 
“clear and conspicuous” disclosures to consumers in order to avoid rendering a 
promotion deceptive. Satisfying such clear and conspicuous disclosure requirements 
produced perfectly lawfttl, non-deceptive mailings. Subjecting the aforementioned two 
disclosures to the additional and more exacting requirement of “prominently” would 
reduce the number of options available to sweepstakes mailers, thereby limiting their 
freedom to choose among perfectly lawful, non-deceptive alternatives. 

Because the bill restricts sweepstakes mailers’ ability to place 
sweepstakes promotions in the mail that tell consumers - in any “clear and 
conspicuous” way - that there is no purchase necessary to enter the sweepstakes and 
that a purchase will not increase an individual’s chances of winning, the bill constitutes 
a restriction on commercial speech. Indeed, it has been said about use of the mails, “The 
United States may give up the post-office when it sees fit, but while it carries it on the 
use of the mails is almost as much a part of free speech as the right to use our tongues . . 

. Lamont v. Postmaster General of the United States, 38 1 U.S. 301 , 305, 85 S. Ct. 

1 493, 1 496 ( 1 965) (quoting United States ex rel. Milwaukee Social Democratic Pub, Co. 
V. Burleson, 255 U.S. 407, 437, 41 S. Ct. 352, 363 (1921) (Holmes, J., dissenting)). 

The more exacting “prominently” standard should be omitted from the 
bill because it raises serious doubts as to the propriety of its restrictive nature under 
well-established tenets of constitutional law protecting commercial speech under the 
First Amendment. The Supreme Court has established the minimum test that must be 
satisfied when determining whether a restriction on commercial speech' ' is 
constitutionally permissible: 

At the outset, we must determine whether the expression is 
protected by the First Amendment. For commercial speech 
to come within that provision, it at least must concern lawful 
activity and not be misleading. Next, we ask whether the 


1/ Because sweepstakes promotions “propose a commercial transaction” (although 
they do not require one because there is no purchase necessary to enter), they constitute 
commercial speech. State Univ. of New York v. Fo.x, 492 U.S. 469, 473-74, 109 S. Ct 
3028,3031 (1989). 
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asserted governmental interest is substantial. If both 
inquiries yield positive answers, we must determine whether 
the regulation directly advances the governmental interest 
asserted, and whether it is not more extensive than is 
necessary to serve that inletest. 

Central Hudson Gas & Elec. Corp. v. Pub. Sen. Comm 'n, 447 U.S. 557, 566, 100 S. Ct. 
2343, 2351 (1980); see also Virginia State Bd. of Pharmacy v. Virginia Citizens 
Consumer Council, 425 U.S. 748, 96 S. CL 1817 (1976). Under the Central Hudson test, 
“the Government bears the burden of identifying a substantial interest and justifying the 
challenged restriction.” Greater New Orleans Broad. Ass [nc. v. United Stales, 1 1 9 S. 
Ct. 1923, 1930(1999). 

The commCTcia! speech the bill proposes to restrict - disclosures in 
sweepstakes promotions that already are clear and conspicuous and state that there is no 
purchase necessary to enter and that a purchase will not increase an individual’s chances 
of winning - is protected by the First Amendment under the first part of the Central 
Hudson test. The speech concerns lawful activity since sweepstakes are lawful when 
conducted in accordance with pertinent federal and state laws and regulations, and are 
not misleading as long as the subject disclosures are “presented in a manner that is 
readily noticeable, readable, and understandable to the group to whom the applicable 
matter is disseminated,” § k(i)(A), i.e., are “clear and conspicuous.” 

Although the bill does not clearly identify the government’s substantial 
interest in requiring certain clear and conspicuous disclosures also to be displayed 
“prominently,” DMA does not dispute that the government’s interest in ensuring that 
mailers give “a consumer the information he or she needs to decide whether or not to 
enter a sweepstakes and if so, whether or not to purchase an advertised product, ”145 
Cong. Rec. S9965-04, *89973 (Aug. 2, 1 999) (Statement of Sen. Levin), is substantial. 

It is not clear, however, whether raising the legal requirement from “clear and 
conspicuous” to “clear and conspicuous and prominent” is sufficient to satisfy the 
second part of the Centra! Hudson test. (DMA does not dispute that disclosures that are 
displayed clearly and conspicuously, and prominently in three places do directly - 
although overly restrictively - advance that interest under part three of the Central 
Hudson test.) 

However, requiring disclosures to be displayed clearly and conspicuously 
and prominently is a more extensive restriction on commercial speech than is necessary 
to provide consumers with needed information. Thus that provision of the bill fails to 
satisfy the fourth part of the Central Hudson test. For regulation of commercial speech 
to be permissible, there must be "a fit between the legislature's ends and the means 
chosen to accomplish those ends ... a fit that is not necessarily perfect, but reasonable,” 
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and the regulation must be “narrowly tailored to achieve the desired objective.” Fox, 

492 U.S. at 480, 1 98 S. Gt. at 3035 (citations and quotations omitted); see also Edenfleld 
V. Fane, 507 U.S. 76 1 , 767, 11 3 S. Ct. 1 792, 1 798 ( 1 993) (laws restricting commercial 
speech must be “tailored in a reasonable manner to serve a substantia! state into-est”); 
City of Cincmnati v. Discovery Network, Inc., 507 U.S. 410,416, 1 13 S. Ct. 1505, 1510 
(1993). That “fit” is provided by the bill’s requirement that all of the requisite 
disclosures be “clear and conspicuous,” inasmuch as consumers who receive 
sweepstakes promotions containing such disclosures will be provided with sufficient 
information to avoid being deceived where such information is “readily noticeable, 
readable, and understandable.” A consumer that can readily notice, read, and 
understand the subject disclosures has, by definition, been given enough information to 
make a determination as to whether he or she chooses to participate in a sweepstakes 
promotion or make a purchase. Rather than being narrowly tailored, the bill’s 
requirement that two of the disclosures be displayed clearly and conspicuously and 
prominently goes far beyond what is necessary to inform consumers, and therefore 
raises serious First Amendment concerns. 

Confusion and Ambiguity 

Defining “prominently” as a more stringent standard than “clearly and 
conspicuously” (in context, really more stringent than “conspicuously”) will lead to 
confusion and ambiguity among mailers in that well-established and long-followed 
precedent, established by the FTC as well as by the judiciary, heretofore has used those 
terms synonymously or interchangeably. Notably, the Postal Service regulations 
themselves currently use “conspicuous” and “prominent” synonymously. See 39 C.F.R. 
§ 233.2 (West 1999) (wanted circulars used to locate fugitives should be posted “in the 
most conspicuous place in the post office lobby and other prominent places”) 
(emphasis supplied); see also 1 5 U.S.C. § 1632 (West 1999) (information shall be 
“placed in a conspicuous and prominent location”); 27 U.S.C. § 215 (West 1999) 
(statement “shall be located in a conspicuous and prominent place”); 16 C.F.R. 307.6 
(West 1 999) (“A conspicuous and prominent place is a part of a label that is likely to 
be displayed, presented, shown, or examined”)(emphasis supplied); In re Noble, 182 
B.R. 854, 858 (Bankr. W.D. Wash. 1995) (“The plain language of [Bankruptcy Code] § 
524(c) requires a “conspicuous statement to be made prominent in some fashion”); Tiger 
Direct, Inc., File No. 9723075 (FTC June 1999) (‘“Reasonable period of time’ shall 
mean that period of time specified in respondent’s advertisements, promotional 
materials or solicitations if such period is clearly and prominently disclosed in the 
advertisement, promotional material or other solicitation; or if no period of time is 
clearly and conspicuously disclosed in the advertisement, promotional material or other 
solicitation . . .” ) (emphasis supplied); Royal Furniture Co., 93 F.T.C. 422 (1979) 
(“Such language shall be considered prominently and conspicuously displayed only if so 
positioned as to be easily observed and read by intended individuals”). 
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Indeed, in Edgeworth v. Fort Howard Paper Co., cited by Senator Levin 
to support a stringent meaning of “prominent,” the court’s definition was derived from 
an EEOC regulation containing both terras and using them interchangeably. 673 F. 
Supp. 922, 923 (N.D, 111. 1987) (interpreting 29 C.F.R. § 1601 .30, which requires that 

notices be "posted in conspicuous places Such a notice must be posted in 

prominent and accessible places where it can be readily observed by employees, 
applicants for employment and union members”). 

Thus, a requirement that the statements that (I) there is no purchase 
necessary to enter the sweepstakes and (11) a purchase will not increase an individual’s 
chances of winning be “prominently" displayed, according to a more stringent definition 
than the disclosures that must only be “clear and conspicuous,” will cause ambiguity and 
confusion among those seeking to comply with statutes enforced by the Postal Service, 
FTC, and others in which “prominently” and “conspicuously” always have had the same 
meaning. If “conspicuous” means something less stringent than “prominent,” there is a 
risk that well-established standards created by statutes requiring “conspicuous” 
disclosures will be interpreted as requiring something less, a result which ultimately will 
lead to less, not greater, consumer protection. 

Therefore, to avoid First Amendment concerns and to prevent confusion 
and ambiguity among those seeking to comply with the bill as well as with numerous 
other statutes, the requirement that the subject disclosures be displayed “prominently” 
should be deleted from the bill. 

Preemption 

DMA also is concerned about the proposed preemption provision of the 
bill. In § 9, the bill would preempt only those state laws that impose less restrictive 
requirements. Section 9(a) provides: 

Nothing in the provisions of this Act (including the 
amendments made by this Act) or in the regulations 
promulgated under such provisions shall be construed to 
preempt any provision of State or local law that imposes 
more restrictive requirements, regulations, damages, costs, 
or penalties. No determination by the Postal Service that any 
particular piece of mail or class of mail is in compliance with 
such provisions of this Act shall be construed to preempt any 
provision of State or local law. 

(emphasis supplied). Thus, states would be free to impose regulations that are 
inconsistent with the bill. 
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Preemption only of less restrictive provisions, and not of inconsistent 
provisions, would result in an intolerable situation for sweepstakes mailers, who must 
design their promotions in order to comply with all applicable laws and regulations. 
Most companies offering sweepstakes promotions are national in scope and offer their 
sweepstakes opportunities to consumers in many, if not most, states. It is economically 
unfeasible to design a different promotion for each state in order to comply with each 
state’s laws. 

For example, the bill requires certain disclosures to be displayed in three 
places in the promotion. A state law requiring those disclosures to be placed in three 
places, but in different places from those specified in the bill, would force the 
sweepstakes mailer to design a promotion with the disclosures in six different places. 
Multi ply that by the number of different state requirements, and you can understand the 
nightmare that sweepstakes promoters may face. If there were differences in the 
regulations, or even just the locations specified by the laws of each state, the mailer 
would be placed in the economically impossible position of having to create a different 
promotion to satisfy each state’s inconsistent law. 

Another effect under the bill’s preemption provision would be for mailers 
attempting to comply with the requirements of multiple states to design promotions 
containing extremely lengthy, detailed and complex disclosure sections. However, 
overwhelming consumers with a mass of disclosures would likely have little positive 
effect on providing them with the information they need in order to decide whether to 
enter a sweepstakes and whether to make a purchase. . 

Without uniformity, the only option would be for mailers to comply With 
the requirements and restrictions of the state with the most onerous requirements. Thus, 
as a practical matter, that state would dictate national policy and requirements for all. 

A more workable alternative would be to revise § 9 to provide for 
preemption of any state or local law containing provisions inconsistent with the bill. 
DMA proposes the following language: 

The provisions of this Act, including the amendments made 
by this Act, and the regulations promulgated thereunder, 
supersede those provisions of any State law, municipal 
ordinance, or other local regulation which are inconsistent 
with them, or require that a disclosure or right be given in a 
language, form or manner that is different in any way from 
that required by this Act. 

Preemption of all inconsistent state and local laws would provide mailers with a uniform 
standard to follow in designing sweepstakes promotions, which would ensure that 
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consumers are adequately provided with the information they need to decide whether to 
participate in a sweepstakes and whether to make purchases. 

Conclusion 

The Deceptive Mail Prevention and Enforcement Act should rely on the 
time-honored standard of “clear and conspicuous" disclosures and should not tread on 
First Amendment rights or create confusion over heretofore established and understood 
requirements by adding an additional “prominent” requirement. The Act should provide 
the national uniformity that is required for national mailers by prompting inconsistent 
state and local laws that address the same issues addressed by the Act. 
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Mr. McHugh. Thank you, Jerry. Let me assure you it is wonder- 
ful to hear anybody say an^Mng about something other than H.R. 
22. We are mutually happy here. 

Next is Mr. Michael Pashby. He is executive vice president of 
consumer marketing for the Magazine Publishers of America. Mr. 
Pashby, thank you for being here. Thank you for your patience. We 
are looking forward to your comments. 

Mr. Pashby. Good afternoon, Mr. Chairman, and members of the 
subcommittee. As the chairman mentioned, I am Michael Pashby. 
I am executive vice president of consumer marketing for Magazine 
Publishers of America, which is the trade association for the Amer- 
ican consumer magazine industry. 

I have already submitted detailed comments. So, in the interest 
of time, and as he has suggested, I will provide a summary of the 
key points. 

Our industry has used sweepstakes promotions to attract new 
readers for over 30 years. As Chairman Burton pointed out, this 
promotional tool provides over 50 million, or about one-tMrd, of all 
new readers each year. 

Following the events of last year, consumers have apparently lost 
confidence in this promotional tool. Our industry has suffered a 
very, very significant reduction in orders. 

We believe that a multi-prong effort, including legislative action 
to amend title 39, is appropriate and necessary to protect vulner- 
able consumers, stop fraud, and to rebuild confidence in our indus- 
try. 

Today, I would like to concentrate on the legislative proposals 
that we believe will have a very important role in achieving a long- 
term solution that provides sufficient consumer protection while al- 
lowing sweepstakes to continue as a viable sales technique. 

We have worked very, very closely with Senators Collins, Levin, 
and Edwards during the past 6 months, and are pleased that S. 
335 was approved unanimously by the Senate on Monday. We look 
forward to working with you in fine tuning certain provisions but, 
in general, S. 335 as passed, is a comprehensive bill that attempts 
to balance the needs of consumers and the Postal Service with the 
needs of legitimate business. 

It creates a national standard for effective consumer disclosures, 
while avoiding mandated speech requirements that could create 
first amendment issues or intimidate consumers into thinking that 
sweepstakes are so inherently unsavory or unethical that they 
should be avoided. 

As we, and others, have pointed out to the Senate during their 
deliberations, restrictions on commercial speech may not be any 
more extensive than necessary to accomplish the Government’s in- 
terest. We believe S. 335, with its flexible disclosure standards that 
accommodates different mailing approaches, is a more appropriate 
vehicle for this subcommittee’s deliberations than H.R. 170 and 
H.R. 237, introduced by Representatives LoBiondo and Rogan. Al- 
though well-meaning, both bills raise commercial speech concerns 
by specifying precise wording, type size, and placement of disclo- 
sures. In addition, H.R. 170 and H.R. 237 provide for expansive 
rulemaking authority for the Postal Service, even though it is not 
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subject to the public hearing and due process protections of the Ad- 
ministrative Procedure Act. 

We believe that the House should adopt the well-established and 
well-understood clear and conspicuous standard for disclosures. 
This standard has been used by the Federal Trade Commission and 
the courts for many years, over which time a comprehensive, but 
flexible meaning has emerged. Our written testimony details the 
steps that we believe this subcommittee must take to explicitly in- 
corporate the full meaning of the clear and conspicuous standard. 
This will provide the Postal Service and courts appropriate guid- 
ance, while retaining legitimate mailers with flexibility in market- 
ing styles, and approaches. As we state in our written testimony, 
we believe that adding the word “prominantly,” as the Senate has 
now done, introduces an unnecessary and potentially troublesome 
ambiguity into this bill. 

A key component of the Senate bill is to allow consumers to opt 
out of receiving sweepstakes mailings. Our customers are impor- 
tant to us. We support giving them that choice. We are pleased 
that the Senate properly recognized that for this to be an effective 
and workable protection for consumers, it must be handled as a 
company-by-company system. In addition, magazines and news- 
papers have been granted an extremely limited exception so that 
they may continue to mail issues containing sweepstakes pro- 
motions to paid subscribers. Although certain companies will find 
it very challenging to comply with the opt out system, we urge this 
subcommittee to embrace the company-by-company approach and 
recognize the importance of the magazine exception. 

As one final important point that merits this subcommittee’s 
strong consideration. We support Congress’ intent to create uni- 
formed standards for sweepstakes disclosures. Magazines are na- 
tionally marketed and mailed. The Postal Service requires stronger 
enforcement powers on a national scale. Yet, the Senate and the 
House legislation explicitly state the State laws are not preempted. 
We believe that the complex overlay of potentially conflicting State 
legislation could undermine the clarity and consistency sought by 
Congress. 

We urge this subcommittee to preempt inconsistent State disclo- 
sure requirements, particularly in light of the many different and 
sometimes inconsistent and irreconcilable State legislative propos- 
als that the industry has faced this year. For example, proposals 
arose in one State legislature this year that any sweepstakes mail- 
ing not having the ‘You have not automatically won” warning at 
the top of the first page of the mailing would result in a crime; and 
a more serious crime to the extent mailed to people over 59; in an- 
other State, a completely different list of disclosure requirements, 
with a different “clear and conspicuous” disclosure definition is 
pending before the legislature. Indeed, at least one State has pro- 
posed to ban sweepstakes mailings completely. 

It is impossible for national marketers, such as the magazine in- 
dustry, to effectively deal with such a patchwork of different, spe- 
cific, and sometimes criminally mandated disclosure requirements. 
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Thank you for providing our Association with an opportunity to 
present our views. We look forward to working with this sub- 
committee to bring this important matter to a fair, speedy, and ex- 
peditious conclusion. We would be happy to answer any questions. 

[The prepared statement of Mr. Pashby follows;] 
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Good afternoon, Mr. Chairman and members of the Subcommittee. 
My name is Michael Pashby and I am Executive Vice President of 
Consumer Marketing for the Magazine Publishers of America. 1 am 
pleased to join you today to discuss the issue of sweepstakes promotions, an 
important promotional marketing tool for the consumer magazine 
industry. 

The Magazine Publishers of America (MPA) is the trade association 
for the U.S. consumer magazine industry. The Association was established 
in 1919, and today MPA represents more than 200 domestic publishing 
companies, with approximately 1 200 magazine titles. Our membership 
also includes more than 75 international companies and 90 associate 
service providers. 

Sweepstakes is a marketing tool that has been used in our industry 
for over thirty years and we hope that through the efforts of your 
Subcommittee and our own efforts, this tool will continue to serve the 
magazine industry well in the future. Magazine sweepstakes promotions 
are national mailings sent to every state, reaching most of the households 
in America. Consumers entering legitimate magazine sweepstakes have a 
chance to win money or valuable prizes and an opportunity to try the 
magazine they want, risk free, and at a discounted price. Over the years, 
sweepstakes promotions have brought us many satisfied customers, with 
sweepstakes accounting for between 20 and 33 percent of all new 
magazine subscriptions. 

Mr. Chairman, you called this hearing to review the necessity of 
amending Title 39 to address the mailing of deceptive materials relating to 
games of chance. MPA believes that l^islative changes to Title 39 are an 
appropriate component of a multi-prong solution to the current 
controversy over sweepstakes mailing practices, particularly by expanding 
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the Postal Service’s ability to stop fraudulent and deceptive mailings, 
creating a uniform national standard for disclosures, and guaranteeing 
consumer choice. We believe, furthermore, that both industry and 
Congress have a role to play in achieving a long-term solution that 
provides sufficient consumer protection while allowing sweepstakes to 
continue as a viable sales technique. 

What do we see as industry’s role? MPA believes that our 
Association’s role is to lead our membership with self-regulatory efforts 
and consumer education. To this end, in January, MPA adopted Ethical 
Business Practices for Sweepstakes Promotions. TTiese ethical business 
practices highlight the key disclosures that should be clearly stated in all 
sweepstakes promotions mailed by our members. The practices also 
recommend that publishers identify consumers who are overly-responsive 
to sweepstakes, offer them an opportunity to cancel excessive 
subscriptions, and remind them that no purchase is required to enter 
sweepstakes. Finally, our practices advocate that publishers establish a 
sweepstakes opt-out system for their company, so that consumers who do 
not wish to leceive sweepstakes promotions can opt-out of future mailings. 

We, and the other associations represented here today, also telieve 
in the importance of consumer education. We are committed to making 
sure consumers fully understand sweepstakes mailings, and are seeking to 
undertake cooperative efforts with consumer groups to develop consumer- 
friendly educational brochures. We have held preliminaiy discussions 
with AARP in this regard, and hope to be able to craft useful and 
informative consumer education materials describing sweepstakes 
disclosures, terms and conditions, and tips for spotting fraudulent 
promotions. 

Our Association also envisions a role for Congress and your 
Subcommittee in the multi-prong solution, namely crafting legislation to 
allow the Postal Service increased enforcement authority to stop fraudulent 
and deceptive mailings and to set a national standard for clear disclosure 
of sweepstakes terms and conditions. We have been active supporters of 
the legislative process, fully participating in the Senate’s consideration of 
sweepstakes legislation. Our efforts included submitting extensive 
comments to Senator Susan Collins on S. 335, the Deceptive Mail 
Prevention and Enforcement Act, as well as on additional legislation 
previously proposed in the Senate. 

While recognizing the need for sweepstakes legislation to address 
fraudulent and deceptive mailing practices, we have been mindful of the 
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need to ensure that legislative proposals are consistent with First 
Amendment principles. In our comments and meetings with Senate staff, 
we uiged the Senate to craft legislation that creates a national standard and 
“bright line” approach that industry can follow, while avoiding mandated 
speech requirements that could violate the First Amendment. The Freedom 
to Advertise Coalition, of which MPA is a founding member, also filed 
comments to the Senate describing how Congress could achieve an 
appropriate balance between effective consumer disclosures and 
commercial speech protection. The Coalition urged Congress to avoid 
mandating express wording, type size or style, or placement of sweepstakes 
disclosures. Our Association is pleased that the current draft of the Senate 
legislation attempts to avoid such constitutionally-troubling provisions. 

In this regard, we believe that the Senate legislation is a more 
appropriate vehicle for this Subcommittee’s deliberations than the 
legislation introduced by Representative LoBiondo (H.R. 1 70) and 
Representative Rogan (H.R. 237). These two legislative proposals, albeit 
well-meaning, do, in fact, mandate specific wording, type size, and precise 
placement of disclosures and would, therefore, unduly burden commercial 
speech, particularly in view of the fact that such requirements would take 
up an unreasonable proportion of the space available for the promoter’s 
own communication. 

Another consideration that we raised in our Senate comments and 
that we bring to your attention today concerns the inadvisability of 
providing additional rulemaking authority for the Postal Service to 
promulgate regulations regarding sweefwtakes disclosures. We ask that 
this Subcommittee remain mindful of the fact that the Postal Service is not 
subject to the Administrative Procedure Act and the public hearing and due 
process protections afforded by that law. We are pleased that the current 
version of the Senate legislation avoids granting additional unfettered 
rulemaking authority to the Postal Service. The bills introduced by 
Representatives LoBiondo and Rogan, however, do not adequately limit 
non-APA compliant rulemaking. Both H.R. 170 and H.R. 237 provide for 
broad Postal Service rulemaking authority in implementing the legislation. 

Rather than cede rulemaking authority to the Postal Service, we urge 
this Subcommittee to enact legislation that correctly mandates use of the 
universally accepted “clear and conspicuous” standard for consumer 
disclosures. This standard has been used by the Federal Trade Commission 
and the courts for many, many years. 
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Throughout the Senate’s deliberations, we have consistently 
advocated the “clear and conspicuous” standard. We believe that existing 
precedent provides an adequate yet flexible standard and are pleased that 
S.335 as reported by the Senate Governmental Affairs Committee 
incorporates this standard. The Committee Report explains why the 
Committee chose to rely on the common sense application of the term 
“clear and conspicuous” and how this standard will ensure that disclosures 
are readily apparent and understood by the average reader. 

We do, however, have a number of concerns about the 
interpretation of this standard in the manager’s amendment that we 
understand may be considered by the full Senate. First, while the definition 
of “clearly and conspicuously displayed” included in the manager’s 
amendment makes clear that a disclosure is clear and conspicuous, and 
therefore effectively communicated, when it is displayed in a manner that 
is readily noticeable, readable and understandable to the group of 
recipients to whom the mailing is disseminated, it fails to explicitly 
incorporate the full clear and conspicuous standard. As the FTC has stated, 
it examines disclosures and representations from the perspective of 
consumers acting reasonably in the circumstances. Furthermore, the FTC 
has stated that if representations are directed primarily to a particular 
group, reasonableness should be evaluated from the perspective of that 
group. We believe that any definition of “clearly and conspicuously 
displayed” included in the bill should expressly reflect the full standard 
and well-established precedent. 

Second, the manager’s amendment specifies that two of the required 
sweepstakes statements must be “prominently” disclosed. This is 
apparently in addition to the need for the statements to be clearly and 
conspicuously displayed. However, the clear and conspicuous standard 
includes any number of word variations, including clear and prominent. 
The FTC has stated that all of these variations are deemed to be 
synonymous. Adding the work “prominently” introduces an unnecessary 
and potentially troublesome ambiguity into the bill. 

Another area of concern that i would like to bring to the 
Subcommittee’s attention involves the opt-out system included in the 
version of sweepstakes legislation reported by the Senate Committee on 
Governmental Affairs. Added just prior to the Committee’s action. Section 
8 of S. 335, as amended by the Committee substitute, would have 
mandated creation of a central notification and opt-out system that every 
sweepstakes promoter would have to help establish and maintain. Each of 
our associations has objected to this central opt-out system on both 
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conceptual and practical grounds. We have raised many concerns about 
the workability of such a system, particularly in light of the fact that if the 
system were not successfully established within one year, all sweepstakes 
promotions would become nonmailable. 

We have also raised concerns that the central opt-out system 
reported by the Senate Committee on Governmental Affairs could apply to 
sweepstakes and games of skill that are contained within magazines as 
either editorial or paid advertising pages. Without an exception for such 
promotions, publishers might not be able to mail magazines to paid 
subscribers if such subscribers were on the central opt-out list. 

We understand, and are very pleased, that the manager’s 
amendment to be offered on the Senate floor replaces the central opt-out 
system with a company-by-company approach. Furthermore, we 
understand that the manager’s amendment includes an exception for 
sweepstakes and skill contest promotions included within a magazine. 

We believe that a company-by-company opt-out system will 
accomplish our mutual desire to provide customers with a choice of 
whether to receive sweepstakes and games of skill mailings, without 
creating an unworkable and prohibitively expensive central system. A 
company-by-company approach will work, although it will be challenging 
for sweepstakes promoters whose sweepstakes are inserts in third-party 
mailings to implement. We also believe a company-by-company system 
ultimately serves the consumer better than a centralize system. \\^en 
consumers or their care givers communicate directly to a trained customer 
service representative at the company, that representative Vidll be able to 
track down variations on names and addresses and will be able to discuss 
both refund and cancellation policies directly with the consumers. This 
system would, thereby, satisfy not only the suppression requirements but 
also provide relief to those consumers who may have made inappropriate 
purchasing decisions. We urge this Subcommittee to restrict its 
consideration of an opt-out system to a company-by -company approach. 
We also urge this Suteommittee to recognize the importance of the 
magazine exception so that we can fulfill service to our subscribers. 

There is one final point that I believe merits this Subcommittee’s 
strong consideration. Our Association supports Congress’ intent to create a 
uniform standard for sweepstakes disclosures that will ensure such 
disclosures are readily noticeable, readable, and understandable to the 
target a;udience. However, the Senate legislation and the legislation 
introduced by Representative LoBiondo explicitly state that state laws are 
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not preempted. We believe that a complex overlay of potentially- 
conflicting state legislation could undermine the clarify and consistency 
sought by Congress. We urge the Subcommittee to preempt inconsistent 
state disclosure requirements, particularly in light of the recently- 
announced recommendations of the state Attorneys General. While the 
Attorneys General have stated their support for national legislation, their 
recommendations incorporate a different standard than that recommended 
by the Senate. To the extent that states may individually choose to adopt 
some of the Attorneys Generals’ recommendations, consumers could 
ultimately be faced with confusing mailings, which is precisely what this 
legislation is designed to avoid. 

In conclusion, we believe that this Subcommittee’s deliberations 
should concentrate on the Senate legislation, S. 335, as presented with the 
manager’s amendment. This legislation has been the subject of months of 
discussion and thorough questioning by concerned members of the Senate. 
Although the result of these discussions is a tough bill that will require 
substantial changes in our disclosures to all consumers, it gives proper 
attention to two crucial areas. First, it provides increased authority for the 
Postal Service to crack down on fraudulent operators who would prey on 
vulnerable consumers and who undermine the reputations of our 
members. The need for this enforcement authority was clearly 
demonstrated in the Senate hearing held on July 20. Second, it provides a 
national disclosure standard and a guarantee that consumers, or care- 
givers on their behalf, can opt-out if they so choose. 

With some finetuning by this Subcommittee on the clear and 
conspicuous standard, the Senate legislation could serve as an effective 
component of a comprehensive response to sweepstakes concerns. In 
conjunction with the efforts of our associations and individual companies, 
the Subcommittee can move forward with a balanced effort to ensure 
consumer protection while maintaining the viability of sweepstakes as a 
fair and effective marketing tool. 

The events of the past few months have convinced us that we must 
be more vigilant with regard to this very important promotional tool. 
Testimony presented to the state Attorneys General and the Senate revealed 
heart-rending cases of people who inappropriately spent large sums on 
products they neither wanted nor needed, in the vain belief that this would 
help them win a prize. These are very sad stories and our industry 
recognizes that it has a responsibility to try to identify these people and 
help them. Nevertheless, we feel that such limited but tragic anecdotes 
should not be used to trample the First Amendment or to negate the FTC’s 
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reasonable man standard. We believe that the proposed sweepstakes opt- 
out system will offer substantial relief to these individuals and their 
caregivers. We are also pleased that our member companies have been 
very responsive in accepting returns and offering refunds when such cases 
are brought to their attention. 

Thank you for providing our associations an opportunity to present 
our views. We look forward to working with the Subcommittee in 
bringing this important matter to a fair and expeditious conclusion. 1 
would be pleased to answer any questions you may have. 
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T!» Honorable John McWugh, Chairman 2 

Subcommittee on the Postal Service - 

2441 Rayburn House Office Building 
Washington, DC 205 1 5-3224 

Dear Mr Chairman; 

At the hearing you held on August 4 on sweepstakes and potentially deceptive mailings, 
you solicited additional input from witnesses on a number of issues. Specifically, you 
said you wekomed further comments on the terms “clear and conspimtous” and 
‘prominent” as used in S. 335, the Senate-passed version of the Deceptive Mail 
Prevention and Enforcement Act. You also expressed interest in additional information 
on First Amendment considerations related not only to the Senate bill, but also to the two 
bills pending before the House, H R. 170, introduced by Representative Rogan, and H R. 
237, introdu<^ by Representative LoBiando. A third issue on v^diich you sought further 
input relates to tl^ need for Federal premption in this area to avoid a potentially 
inconsist^t and confusii^ patchwo^ of state disclosure requirements. 

We submit the attached paper to provide background and analysis on two of these 
Kibjects; (l)the evolution and meaning of the phrase “dear and conspicuous” in the 
context of consumer disclosures, and potential problems from the simultaneous use of the 
term “prominent” in the Senate legislatbn; and (2) constitutional restrictions on 
excessive disclosure requirements We are also attaching a copy of the comments of the 
Freedom to Advertise Coalition, of A^dtich MPA is a founding member, submitted to the 
Senate Permanent Subcommittee on Investigations during their March hearings. These 
comments describe the First Amendment implications of potential sweepstakes 
legislation. 

We are preparing a separate paper on the Federal preemption issue and will submit that 
shortly. We would be happy to answer any fiinh«' questions you may wish to pose to the 
Magazine Publishers of America and to provide further information on any of these 
issues. 


Rt^pectfolly aibmitted. 


hes Ca 
Executive Vice President 
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Re: S.335 

The "Clear and Conspicuous" Standard as Applied to Consumer Disclosures 

I. Confusion Concerning the Standard For Disclosure Communications 1 
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B. Evolution and Meaning of the Phrase "Clear and Conspicuous" in 

the Context of Consumer Disclosures 3 

C. The Need to Clarify S.335 7 

D. Statutory Construction Rules 8 

II. Constitutional Restrictions on Excessive Disclosure Requirements 8 

A. Statement of the Issue 8 

B. The Central Hudson Test 10 

C. The Use of Mandated Words or Type Size Under Central Hudson 1 3 

D. The Need to Permit "Creative Leeway" 15 

Conclusion 17 


I. Confusion Concerning the Standard For Disclosure Communications 

A. Statement of the Problem 

S.335, the "Deceptive Mail Prevention and Enforcement Act" as passed by the 
Senate, provides that any sweepstakes or game of chance mailing must contain five 
affirmative disclosures and must not contain any of four other statements. These nine 
disclosures and prohibitions are deemed necessary to ensure that sweepstakes 
promotions will not be misleading or deceptive (section 3001(k)(3){A)(ii)(l)-{X) at 
pages 6-8 of the bill) and it is specifically provided at section (k)(5) that each of the 
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required five disclosures "shall be dearly and conspicuously displayed." The July 1, 

1999 report on the bill by the Senate Committee on Government Affairs states quite 
properly that this "clear and conspicuous" requirement “insures that the statements 
required by the bill are readily apparent and understood by the average reader." (Report 
at p.22) Unfortunately the manager’s amendment adopted on the Senate floor added 
the word "prominent" to the first two of the five affirmative disclosures, relating to the "no 
purchase is necessary" notice and the “purchase will not improve the redpient's 
chances of winning” notice. In colloquy appearing in the Congressional Record, 

Senator Levin characterized this addition as intending to add emphasis or heightened 
significance to those disdosures, thereby causing them to be "highly visible and highly 
noticeable to the reader." In the colloquy he defined "prominent" as used to mean that 
those disclosures must be different from the surrounding terms of the promotion, and 
that it requires: 

... making the two disclosures to which "prominently" applies different from other 
messages in appearance, manner or presentation and location. These two 
disclosures must stand out from the rest of the printed material on the three 
locations where they are required to appear. 

He then concluded that the Postal Service should be guided that "these two disdosures 

should be obviously, dearly and conspicuously displayed in a prominent maiwer and 

locafion." Congressional Record . S 9973 (Aug. 2, 1999) 

We suggest that the amendment and colloquy confuses the substance of a "dear 
and conspicuous" disclosure with the mechanics of how the disclosure is to be 
delivered, and in so doing creates a serious ambiguity in the bill, it is suggested that 
since recognized jurisprudence on this subjed teaches that the phrase "clearty and 
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conspicuously" is a legally recognized standard of effective communication, and that the 
word "prominent" is merely one indicia cS that standard, using both in combination 
confuses substance with mechanics and creates an unfortunate ambiguity that can only 
lead to confused enforcement by the Postal Service, MPA urges the House to deal with 
this ambiguity by eliminating the word "prominent" from the first two disclosures in the 
bill, as added by the manager's amendment. Alternatively, but far inferior, the House 
could separately define "prominent" as one indicia of "clear and conspicuous" consistent 
with the established jurisprudence on the subject. 

B. Evolution and Meaning of the Phrase "Clear and Conspicuous" in the 
Context of Consumer Disclosures 

In the context of its duty to implement section 5 of the Federal Trade Ccjmmission 
Act, which provides simply that unfair or deceptive acts or practices are unlawful, the 
FTC at the request of Congress in 1993 articulated its policy on what is misleading and 
deceptive • in the context of consumer solicitations. A statement or omission is 
potentially deceptive if it: (1) is likely to mislead the consumer (or otherwise be unfair), 

(2) from the perspective of a consumer acting reasonably under the circumstances, and 

(3) is material. 'Thus, the Commission will find deception if there is a representation, 
omission or practice that is likely to mislead the consumer acting reasonably in the 
circumstances, to the consumer's detriment." ( Deception Statement . 103 FTC 1 10 at 
166 (1983)). A similar standard applies in virtually every state, most of which have 
adopted some form of "little FTC Act." Haskell v. Time. Inc, et al. 857 F.Supp. 1392 
(E D. Calif. 1994). 
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Affirmative disclosures are one means that the FTC uses to avoid deception. 

The FTC promulgates "aaoss the board" disclosure requirements, such as tobacco or 
other general health warnings on appropriate products, and “trigger disclosures" as a 
result of specific claims that would likely be misleading if not qualified f FTC Staff Report. 
Consumer Information Remedies . (1979)). The ultimate test is whether the disclosure is 
effectively communicated to consumers so that "it is displayed in a manner that is 
readily noticeable, readable and/or audible (depending upon the medium) and 
understandable to the audience to whom it is disseminated." f FTC Report: Electronic 
Media. Apolicabilitv of FTC Rules. Guides . CCH Trade Reg, Rep., U 50,164 at p.49,238 
(May 6. 1998) thereinafter Electronic Media Reoort l. The clear and conspicuous 
standard is intended to be an effective but flexible criteria to insure that consumers, 
acting reasonably, have the information necessary to act prudently while at the same 
time giving advertisers or marketers "creative leeway" in presenting the required 
information (Wilkie. Affirmative Disclosures. Perspectives on FTC Orders. Journal of 
Marketing and Public Policy . 1 , 95-1 1C (1982)). The "clear and conspicuous" standard 
of disclosure is by definition this standard, regardless of the precise terminology used. 
Thus as the FTC has stated: 

In all oases the required or advised disclosures must be effectively 
communicated to consumers. To achieve this genera! performance standard, the 
Commission's rules and guides require that disclosures be "clear and 
conspicuous," using that term or other conceptually similar articulations. 
[Examples noted’] The Commission views such terms as synonymous, and this 
Notice collectively refers to them as the "clear and conspicuous" standard. 


The following are examples of other articulations found in the Commission's rules and guides; "clearly, 
adequately, and conspicuously," “dearly, conspicuously, and non-deceptive!y," "adequate and non-deceptive" 
{Guides for the Nursery Industry {"Nursery Guides"), 16 CFR 18.6(b)); "sufficiently dear and prominent” (Jewelry 
Guides, 16 CFR 23.1 n.2); "orsuch conspicuousness and clarit/' (Leather Guides. 16 CFR 24.2(g), and Guides for 
the Watch Industry. 16 CFR 245.3{o)); "clearly and adequately" (Tire Advertising and Labeling Guides ('Tire 
Guides''), 16 CFR 228.14(bK3); Bait Advertising Guides, 16 CFR 238-3(c); Retail Food Store Advertising and 
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( Electronic Media Report at p. 49, 238) 

The standard therefore is effective communication to the intended consumers. 
Descriptive words such as "prominent," "adequate,” "proximity" and others are merely a 
way of describing the "clear and conspicuous" standard. This standard has been 
recognized by the courts as "staples of commercial law" with application to consumer 
protection, insurance, fair credit and collection practices, etc, Channelle v. Citicorp 
National services. Inc. . 89 F.3d 379, 382 (7th Cir. 1996). It is at the same time a flexible 
standard giving the promoter or copywriter some flexibility to draft the solicitation 
material, including the disclosures, in such a way as to be effective as a sales document 
while complying with these anti-deception requirements. The Commission has stated 
that in determining whether the effective communication standard - or "clear and 
conspicuous" standard - has been met, it considers "the disclosure in the context of all 
of the elements of the advertisement" and specifically: 


...a disclosure's type size, placement, color contrast to background, duration, and 
timing, as well as the existence of any images that detract from the effectiveness 
of the message. In audio messages, such as those delivered over the radio, the 
Commission may examine the volume, cadence, and placement of a disclosure, 
as well as the existence of any sounds that detract from the effectiveness of the 
message. In all media, the Commission further evaluates the language and 
syntax of the disclosure to determine whether it is likely to be understood by the 
relevant audience. 

( Electronic Media Report at p.49,238) 


The particular formulation or emphasis on one or more of these factors is not 
important; the Commission, and indeed the courts, view the solicitation as a whole and 


Marketing Practices Rule, 16 CFR 424.1); "of sufficient clarity and conspicuousness'' (Guides forthe Decorative Wall 
Paneling industry CWall Paneling Guides"), 16 CFR 243.1(c)(4)}; 'legible and conspicuous" (Rules and Regulations 
Under Fur Products Labeling Act, 16 CFR 301.38(aK1)); and “conspicuous" (Tire Guides, 16 CFR 228.11). 
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pass judgment on whether, taking all of these factors into account, the disclosures are 
effectively communicated to the intended consumers, acting reasonably. ( Electronic 
Media Report at p.49,240.) In the context of this standard, the word "prominent" has no 
special significance. It is one of the mechanical indicia of whether the structural part of 
the standard has been met. Thus, "sufficiently clear and prominent" ( Jewelry Guides . 

16 CFR 23.1 n.2.) is just another iteration of the same standard having no different 
meaning, and in reciting the factors used to evaluate whether the "clear and 
conspicuous" standard has been met in the electronic media context, the FTC in its 
report points to the following factors, all of which should be considered: proximity and 
placement; prominence : access to disclosures; undistracting factors; repetition and 
combined audio and video presentation. ( Electronic Media Report at p.49,239). 
Prominence is just one of the factors, but not any more significant to the test than the 
other factors. 

This is no longer merely an FTC policy. As noted above in the Channelle case, it 
has been recognized as a "staple of commercial law," Other courts have adopted it in 
the context of consumer protection. As stated by the Ninth Circuit in Freeman v. Time 
Inc., et at . 68 F.3d 285, 289 (9th Cir. 1995), quoting from the Haskell opinion cited 
above: 

...the reasonable person standard is well ensconced in the law in a variety of 
legal contexts in which a claim of deception is brought, it is the standard for false 
advertising and unfair competition under the Lanham Act, for securities fraud, for 
deceit and misrepresentation and for common law unfair competition. This list no 
doubt could be much expanded. 

The Freeman and Haskell cases are particularly relevant because both were 
legal challenges under California law to sweepstakes promotions of several major 
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magazines or subsaiption agents. By contrast, the cases cited in the Congressional 
Record deal with the construction of a legal document or the placement of a mandated 
labor notice. Cases involving the construction of legal documents, such as insurance 
policies or credit agreements, that provide that certain protective provisions prominently 
appear in the agreements, are not particularly helpful to the understanding of "the clear 
and conspicuous doctrine" in the consumer solicitation context, (e.g. Allstate Ins. Co. v. 
Clemmons , 742 F.Supp.1073 (D. Nev. 1990); Edgeworth v. Fort Howard Paper . 673 
F.Supp. 922 (N.D.III. 1987) Channelle v. Citicorp National Services. Inc. , supra. ). 

C. The Need to Clarify S.335 

The intended impact of S.33S section 3001(k)(5) is that all five required 
disclosures must meet the "clear and conspicuous standard" and therefore must be 
effectively communicated to the consumer. The colloquy that the first two disclosures 
should be held to a different standard because of the word "prominent,” confuses the 
substantive "dear and conspicuous" standard with the mechanics of how to comply with 
it. There can be no more effective standard than the "clear and conspicuous" standard 
which means "effective communication"; isolating two of the disclosures and imposing a 
structural or mechanical requirement as to those two does not effectively improve the 
"effective communication" standard. Instead, it only generates ambiguity and confusion 
as to whether something different than the "clear and conspicuous standard" Is intended 
for those two disclosures - and by contrast a different standard or requirement is 
intended for the remaining three disclosures. It is the function of the statute to set the 
standard; it is the function of the copywriter to decide upon the mechanics needed to 
meet that standard. 
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D. Statutory Construction Rules 

It is not sufficient to argue that the insertion of the word "prominent" in the first 
two mandated disclosures is harmless if "prominent" in this context means nothing more 
than the ultimate "dear and conspicuous" standard. It is a cardinal principle of statutory 
ccnstruction that meaning must be given to ail of the words in a statute and no word or 
phrase can be construed to be unnecessary or surplusage. 82 Corpus Juris Secundum . 
Statutes § 346. As stated by the authors: 

A statute should be so construed that no word, clause, sentence, provision or 
part shall be rendered surplusage or superfluous, meaningless, void, insignificant 
or negatory if that result can be avoided, or unless it is not possible to give affect 
to every word without doing violence to the plain meaning of the word... . 

Rosado V. Wvman. NY . 397 U.S. 397; Kawaauhau v. Geiger . 118 S. Ct. 974 
(1998)). 

Thus, the word prominent, as inserted in two of the disclosures, must be 
construed to mean something as contrasted to the "clear and conspicuous standard" 
that is otherwise applicable. It effectively undercuts the "clear and conspicuous 
standard" which is otherwise well established, in that "prominency" is but one of many 
indicia of "clear and conspicuous." It forces the Postal Service into the untenable 
position of giving some special meaning to "prominent" in this context, when in fact if is 
surplusage. 

II. Constitutional Restrictions on Excessive Disclosure Requirements 
A, Statement of the Issue 

H.R. 1 70 (Mr. LoBiondo) would marxiate a warning label on sweepstakes mailing 
envelopes that "this is a game of chance - you have automatically won," and also on the 
top of the first page of the enclosed promotional material. H.R,237 (Mr. Rogan) would 
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mandate similar warning notices. S.335 does not have a "warning label" provision, but 
does provide affirmative disclosures and prohibitions as discussed above, and requires 
that two be "prominent." MPA believes that a legislatively mandated warning label of 
the type proposed, or a requirement that disclosures be more "prominent" than would 
meet the widely accepted "clear and. conspicuous," would exceed the Congress' interest 
in preventing deception and would give rise to constitutional problems. 

The Congress has a legitimate interest in preventing deception, as manifested by 
F.T.C.A. § 5, As explained in the first section of this memorandum, the FTC over two 
decades or more has developed the "clear and conspicuous" disclosure standard to be 
an effective but flexible criteria to avoid deception. It requires that the necessary 
disclosure material be displayed in a manner that is: "readily noticeable, readable, 
and/or audible (depending upon the medium) and understandable to the audience to 
whom it is disseminated acting reasonably." (Electronic Media Report at d.49.238) This 
three part test is intended to be an effective but flexible criteria to prevent deception 
while at the same time giving advertisers or marketers "creative leeway" in presenting 
the required information." If a promoter or mailer has complied with that legal standard 
by insuring that the necessary disclosures have satisfied that three-part effective 
communication test, the government's interest in preventing deception will have been 
satisfied. As such, the government's interest - which is solely to prevent deception - will 
have been exhausted. It is submitted that if the Congress goes beyond that standard 
and in addition requires warning labels of a particular type size, placement, proximity or 
other mechanical mandate, the Congress will have not only mandated effective 
communication, but will have in addition mandated precisely how that effective 
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communication must be accomplished. Doing so would go beyond the Congress' 
legitimate public interest or permissible authority. Once any legislature or regulator 
goes beyond mandating the substance of effective communication - as the "clear arri 
conspicuous standard" is intended to do - and further mandates how that effective 
communication is to be accomplished, it exceeds its legitimate governmental interest in 
preventing deception and tramples on the First Amendment protection afforded 
commercial speech. 

B. The Central Hudson Test 

"Commercial speech that is not false or deceptive and does not concern unlawful 
activities... may be restricted only in the service of a substantial government interest and 
only through means that directly advance that interest." Zauderer v. Office of 
Disciplinary Counsel . 471 US 626, 638 (1985); Greater New Orleans Broadcasting 

Association Inc, et al. v. United States el al . US , 1999 U.S. Lexis 4010 

(June 14, 1999). Indeed there appears to be a growing sentiment on the Supreme 
Court that commercial speech should be entitled to all of the protections afforded 
noncommercial speech. 44 Liauormart. Inc, et al. v. Rhode Island el al. . 517 US 484 
(1996), (Thomas, J. concurring). Clearly the First Amendment does not protect unlawful 
or deceptive statements, Zauderer . supra at 637-38, so that the sponsors of promotions 
using sweepstakes or other sales techniques that are found to be deceptive, have 
consistently been unsuccessful in using the First Amendment as a defense to an 
enforcement proceeding. Kraft Inc, v. F.T.C. . 970 F.3d 31 1, 324-27 (7th Cir. 1992), If a 
p’omoter has neutralized the risk of deception by “clearly and conspicuously” disclosing 
all relevant or required qualifications, then the promotion or advertising qualifies for al! of 
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the First Amendment protections and the government's interest in regulating it is 
exhausted. Congress in fostering the prevention of deception has an interest in 
mandating needed affirmative disclosures that give consumers relevant information, and 
in insuring that those needed disclosures are "effectively communicated." Thus the 
court recognized in Zauderer that proper affirmative disclosure requirements "trench 
much more narrowly on an advertiser's interests than do flat prohibitions on speech." 
Zauderer . supra . 471 US at 651 . The court then immediately qualified that observation 
with the following statement: 

We do not suggest that disclosure requirements do not implicate the advertiser's 
First Amendment rights at all. We recognize that unjustified or unduly 
burdensome disclosure requirements might offend the First Amendment by 
chilling protected commercial speech. But we hold that an advertiser’s rights are 
adequately protected as long as disclosure requirements are reasonably related 
to the State’s interest in preventing deception of consumers. 

Zauderer . supra 471 US at 651 . 

S.335 properly attempts to reflect the government's interest in preventing 
deception by mandating that five affirmative disclosures be included in all sweepstakes 
mailings (as well as prohibiting four presumptively misleading statements) and by 
•requiring that they be communicated in a "clear and conspicuous" manner. (S,335 at 
section 3001(k)(3)(A)(ii)(l)-(X) and section 3001(k)(5)) 

Commercial speech is judged for First Amendment purposes by the four step test 
initially promulgated in Central Hudson Gas and Electric Coro, v. Public Service 
Commission . 447 US 557, 566 (1980) (see general discussion in "Comments of the 
Freedom to Advertise Coalition For the Hearings on Deceptive Mailings and 
Sweepstakes Promotions, March 8-9, 1999 submitted to the Senate Permanent 
Committee on investigations." A copy is being supplied with this memorandum.) That 
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four step criteria requires that: (1 ) commercial speech be lawful and not misleading: 

(2) the asserted governmental interest in regulating the speech must be substantial; 

(3) the regulation and statutory mandate in question must directly and materially 
advance the government's asserted interest; and (4) the regulation or legislatively 
mandated requirement must not be more extensive than necessary to serve that 
interest. Without question, sweepstakes promotions are not inherently deceptive and 
can and usually do satisfy the first test (see Haskell v. Time. Inc, et al. . 857 F.Supp. 

1392 (E.D. Calif. 1994); Freeman v. Time Inc., et al .. 68 F,3d 285, 289 (9th Cir. 1995) 
(where the California federal courts found several magazine sweepstakes promotions to 
be appropriate and lawful)). 

The second test is equally self-evident: the government clearly has an interest in 
insuring that all promotions, including sweepstakes promotions, not be deceptive. That 
has obviously been the mandate for the Federal Trade Commission for decades. There 
is also little doubt that the five affirmative disclosures set forth in S.335, as well as the 
four prohibitions, are intended to provide sufficient information to recipients (or avoid 
misinformation) that they are not misled by the mailings, and to the extent that they 
serve that purpose, they do materially advance the government's interest and are 
consistent with the third Central Hudson aiteria, (Indeed the MPA believes that 
substantively, the disclosures go beyond what is needed to prevent deception, but the 
substance of those disclosures is not the subject of this memorandum.) At issue is both 
the substance of the required disclosures and the manner in which they must be 
delivered. The sufficiency of the substance of the required disclosures is not addressed 
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in this memorandum. What is at issue is the manner in which they must be 
communicated. 

C, The Use of Mandated Words or Type Size Under Central Hudson 

What is principally ^ issue is whether the mandated manner of delivering the 
disclosures complies with the fourth Central Hudson test. At what point does a 
legislative mandate on disclosures become more extensive than necessary? It is 
submitted that section 3001(k)(5) of S.335, mandating that the required disdosures 
"shall be clearly and conspicuously displayed” is designed to fully exhaust the 
government's interest in insuring that the substance of the disdosures are effectively 
communicated. As described in the first part of this memorandum, the “clear and 
conspicuous standard" by definition is met only by communicating disclosures in such a 
way as that they can be readily seen, read {or heard) and understood by the recipients 
acting reasonably. This is the ultimata test of effective communication. The indicia as 
to whether that test has been met is flexible depending on the nature of the 
communication, taking in all of the criteria articulated by the FTC in its report quoted 
previously in this memorandum { Electronic Media Report at p.49,238). 

Efforts to preempt the "dear and conspicuous standard" by articulating some 
particular form of warning message, such as is contained in H.R.237 (Rogan) or 
H.R.170 (LoBiondo) run the serious risk of violating the Central Hudson mandate that 
regulations not be more extensive than necessary. It is perilous for the Congress to 
legislate predsely what words or form of delivery constitutes effective communication 
when in fact that should be the province of the promoter and its copyrighters. It is their 
responsibility to decide upon the precise wording of the message consistent with the 
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promoter's obligation to "clearly and conspicuously" deliver the disclosures so that they 
are effectively communicated to the recipients. 

The same risk appears in S.335 by the insertion of the word "prominent" in the 
first two mandated disclosures, i.e. the "no purchase is necessary" message and the "a 
purchase will not enhance your chance of winning" message. In addition to aeating 
confusion, and perhaps even an inconsistency, by adding additional delivery criteria to 
those two disclosures - as is discussed in the first section of this memorandum - 
requiring some "higher standard" conceptually creates the same constitutional issue as 
does the warning label requirement in H.R.170 and H.R.237. Any standard beyond the 
"clear and conspicuous" standard is a standard that goes beyond effective 
communication. The government's sole interest is to insure that the disclosures are 
effectively communicated. It has no public interest which justifies further regulation if 
effective communication is accomplished. By adding an additional "prominence" 
standard to the "clear and conspicuous" or effective communication standard, the 
legislature goes beyond its legitimate public interest in the same way as it would if it 
mandated a specific form of warning label. It is only a matter of degree. Any mandate 
beyond "clear and conspicuous" goes beyond the government's interest in protecting 
the public. 

Memphis Publishing Company v. Leech . 539 F.Supp. 405 (W.O, Tenn 1982) is 
illustrative of the constitutional problem associated with governmental mandates as to 
the form of a particular message. In that case a Tennessee statute mandated that any 
publication with at least 20% of its circulation in Tennessee that carries any liquor 
advertising was required to include a notice that importing liquor from other states is a 

14 


3g4«9-vl 00613034002 



233 


crime in Tennessee. The statute further said that the notice "shall be printed in a space 
equal to or greater than 30% of the total space devoted to each such advertisement in 
print no smaller than the largest print type employed in such advertisement." The court 
ruled that that restriction on advertising exceeded the permissible limits- of the fourth 
Central Hudson criteria and was therefore unconstitutional. The court ruled that: 


To withstand First Amendment scrutiny, § 47-18-117 must be no broader than 
necessary to advance the education of Tennessee citizens regarding the crime of 
importing alcohol into the state. The excessive size and type face requirements 
in the act fall far short of satisfying this requirement. 

The act requires that each warning be printed in space at least 30% the size of 
the accompanying advertisement and in print no smaller than the largest type 
employed in the advertisement... This type face requirement often will render the 
forty word warning larger than 30% of the regular advertisement size. This 
requirement is more onerous than necessary to inform those sought to be 
informed. Therefore, the warning instead appears to be directed at deterring the 
out of state purchase of liquor by Tennessee citizens. . . . Such a measure 
extends beyond the [constitutional] province of the Tennessee legislature. 

539 F.Supp. at 411-12. See also Tillman v. Miller. 1996 WL 767 477; 24 Media 
L. Rep. 2561 (M.D. Georgia 1996). 

D. The Need to Permit "Creative Leeway" 

Legislators or regulators in an overzealous effort to insure that mandated 
•disclosure messages will in fact be read by most recipients can effectively destroy the 
promotion completely. That was the conclusion of the federal court in Memphis 
Publishing Co. : supra when it concluded that "the warning instead appeared to be 
directed at deterring the out of state purchase of liquor by Tennessee citizens." It was 
also acogent warning of dissenting Judge Wood of the Federal Court of Appeals in 
Chicago when he objected that the Federal Trade Commission's injunction mandating 
that the publisher of the Encyclopaedia Britannica force its salesmen to give prospective 
customers very specific warnings before initiating any sales call. The FTC issued the 
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extreme mandate and the two judge majority permitted it only because of the FTC's 
protracted feud with that publisher and its record of intransigence. In Judge Wood's 
opinion, he made the following observation: 


The Commission has seen fit to dictate the exact size of the warning card, 3x6, 
the exact language to be printed on it and "none other," and even the particular 
type to be used in its printing. 10-pint bold face type. Further, with this card in 
hand a salesman is directed to immediately give it to a prospect and to "direct 
each such person to read if' before anything else is said or done. The 
commission has similarly dictated the wording, size, and type to be used in the 
"Notice to Consumer" to be contained in the advertising and has specified where 
the warning is to be placed on return forms. 

In my view this is a case where an agency, though with good intentions, in its big 
brother role has unnecessarily intruded too far into the conduct of legitimate 
business. The Commission surely has more compelling responsibilities than to 
dictate the size, wording, and printer's type to be used inflexibly by the company. 
Britannica was not given the opportunity to propose or to submit any less 
damaging forms cffrcfriedies to the Commission for prior review. 

The remedies appear to me to go beyond any reasonable cure and are more 
akin to bureaucratic punishment imposed upon a company found by the 
Commission to be errant. Britannica makes plain the severe, adverse business 
impact which can be anticipated by its use of the prescribed stark warnings and 
procedures. It seems to me that to require a salesperson to use the warning 
card will suggest to many prospects that the sales representative and his 
company are afflicted with some strange marketplace malady. Even prospects 
who are predisposed to acquire for themselves and their families the wealth of 
information found in an encyclopedia may be expected to turn to some 
competitor who does not exhibit such abnormal and strange commercial 
behavior. 

Encyclopaedia Britannica Inc, et al. v. Federal Trade Commission . 605 F.2d 694 
(7th Cir. 1979) (The Commission subsequently modified its order to substantially 
modify this requirement.) 

One critical purpose of this rigorous constitutional standard is to protect 
legitimate businesses from overzealous legislators or regulators who are in good faith 
committed to protecting the consumer. The disclosures designed to prevent deception, 
however, cannot so overwhelm the promotion as to frighten the recipient and destroy 
the promotion. The advertiser or promoter must be given fair latitude to draft effective 
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copy consistent with its nondeoeption obligation. Thus it is stated by the court in Baker 
V. The Registered Dentists of Oklahoma . 543 F.Supp. 1 177 (W.D. Okla 1982) dealing 
with restrictions on dental advertising: 

What are advertisements that do not catch the public's eye? They are not read 
and therefore no one can benefit from them. 


An absolute prohibition of [display] ads is not required. The court is willing to 
give a little credit to the public in this decision. Readers can distinguish between 
"hype" and "gimmickry" and helpful information. 

543 F.Supp. at 1182. 

Similarly, the Federal courts in California have recently found on two occasions 
that magazine sweepstakes promotions did not go beyond reasonable hype that the 
reasonable consumer could well understand. Haskell v. Time. Inc, et al. . supra , and 
Freeman v. Time. Inc, el al. . supra . 

The Federal Trade Commission in promulgating the "clear and conspicuous" 
standard for measuring effective communication intended to balance the needs of 
consumers with the ability of promoters and their copywriters to utilize reasonable 
"creative leeway" in drafting effective promotional language which at the same time is 
nondeceptive. Wilkie. Affirmative Disclosures. Perspectives on FTC Orders. Journal of 
Marketino and Public Policy . 1 , 95-110 (1982)). 

Conclusion 

The FTC’s "clear and conspicuous" standard for effective consumer disclosures, 
wrhich standard has been adopted by the courts, effectively carries out the government's 
interest in preventing deception without being excessively restrictive. S.335 spedficaliy 
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incorporates that standard. Adding to it other standards such as "prominent” or other 
attempted descriptions of the required manner of communication, in addition to creating 
ambiguities and uncertainties, creates a serious issue of constitutional permissibility. 
The legislature may mandate effective communication of required disclosures; it cannot 
mandate more. 


IS 
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Sweepstakes Promotion Lepslation Must Be Consistent with First 
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•who!eheartedi)r endorses the goal of ensurii^ non-deceptive sweepstakes 
promotions, FAC urges Congress to be mindful of the First Amendment 
implications of any forthcoming legislation that seeks to regulate commercial 
speech. 

Restrictions on Commercial Speech Must Survive Rigorous First 
Amendment Scrutiny . The First Amendment protects commercial speech, 
including the r^ht to be free from government-compelled speech. 
Government entides can, howewr, compel commercial speech if such 
legisladon passes scrutiny under the Supreme Court’s Central Hudson test. 

Under the CeOrd Hudsen Test, the Government Beare the Burden of 
Tustifying Any Restrictions on Commercial Speech . In the sweepstakes 
promotion context, the most pressing issues under the Ceitta/ Hudson test 
are: (1) whether the regulation would directly and materially advance the 
government’s asserted mteresi; and (2) whether the regulation unduly 
burdens commercial speech or is more extensive than necessary to sene that 
interest. The government bears the burden of justificadon. 
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Congress Can Achieve Its Goal Without Adoptti^ Overlv-Broad 
Specific Mandates that Run Afoul of the First Amendment . Any 
forthcoming reguladon - ^lether mandated by Congress or promulgated by 
the Postal Service - should set forth the principles governing disclosures by 
sweepst^es promoters and couple such requirements with rahanced 
enforcement tools suefr as increased penaldes for sweepstakes fraud and 
deception. These types of new provisions, together with existing regulatory 
controls and vc^unlary induary practices, should provide the federal 
government with the tools necessary to achieve its goal of ensuring that 
sweepstakes promotions are non-deceptive. 
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Congress Should Avoid Constitutionallv-Ouesdonable Provisions such as Diaating in 
Express Terms the Wording. Type Size or Style or Placement of Sweepstakes Disclosures . 
FAC believes that such overly-broad requirements: 

• would not materially or directly advance the government’s interest here, especially 
given the nature and limited scope of the problem and the availability of existing 
governmental tools and industry practices; and 

• would impose an impermissible burden on the commercial speech rights of 
sweepstakes promoters, particulariy in view of the faa that such requirements would 
take up an unreasonable proportion of the space available for the promoter’s own 
communication. 
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Introduction 

The issue of dece|3tive-mass practices has ^raered a g^-eat deai of congressional attention in 

the Congress. In tura,-m^Urs of the Hcsisc and Senate have introduce legislation that 
would «nend Federal postal law and impose a number of new requirements on mark^ers of 
mailings that include a solicitation or offer in connection with a sdes promotion for a product or 
service. For purposes of this memorandum, sudti legislation will be referred to as “sweepstakes 
le^sktion.” 

It is well reco^iized that commercial speech that is not misleading or concerned with an iO^al 
activity^ is entitled to First Amen<hn«it protection. Under the Fua Amei^ment, there is a narow 
constitutional range m which the govemmew can rcoria or compel commercial speech in the name 
of consumer protection. While the Freedom to Advertise Coalition (FAC)^ strong supports the 
fight against consumer fraud and deception, FAC also believes that Congress must be vi^ant b 
ensuring that it passes sweepstakes legislation that stays wiihm the narrow range and properly 
IM^erves free speech rights protected by the Coasriturion. 

FAC is most concerned about the scope and speaficiQ^ of new regukdons. FAC accepts that the 
government may require sweepstakes promoters to provide certain information to consumers, !mch 
as the estimated odi of wbnir^ aprize or the fact that no purchase is iwcessary to enter and wm a 
sweepstakes, b order to avoid fraud or deception by omission. However, FAC strongly opposes 
regulations that would mandate the ^edCc wording, typeface, or placement of such disdaimers.^ 
FAC believes that such regulations, -s^ether written mto a bill or prcKnul^ted by the Postal Sendee, 
woidd unduly and unconstitutionally burden sweepstakes promoters. Instead of mandatbg such 
specifics, the government should rec^e promoters to m^e ceitab disclosures, but ^ve th«n a 
reasonable degree of discretion to determine the best manner b which to make the required 
disclosures. 

Since there are a number of sweepstakes proposals under congressional consideration, this 
memorandum focuses on our general constitutional concerns. We address: (1) the commercial free 
speech doctrbe, particular^ the right to be free from government-mandated speechj (2) the 
constitutional implications of proposed legisladon; (3)-how the current regulatory framework and 


> The Consiiwtion proviiles no protection for misle*<Si^ speech or speech that is concerned with *n ifiegai activity, 

Such speech is regained by fed^ ;^endes uidudif^cheU.S. Postal Sendee (Postal Serrice), the Federal Trade 
Commission (FTQ, and the Department oS justice ^O]), as well as state agencies. 

^ The Freedom to Advertise Coalition was fomwd in 1987 in the interest of protecting the h^t to truthfully advertise aB 
legal products under the First Amendincm’s freedom of tommwial speech. FAC's members indude the American 
.^venisir^ Federation, the American Assodaiion of Advertising Agencies, the Assoctation of Nbonal Advertisers, the 
Direct Miukeiing Association, the Magazine Publishers of America, the Outdoor Advertising Assod«iorv of America, 
and the Point-of-Piachase Advertising institute. 

‘ Any regularionth« would require mandatory wordmg and typeface on disdaimers raises serious First Amendment 
issues. At leut one lepsl^ve sweepstakes bill, HK. 170, tndudes a mandate on the eeact size of the font, as wdl k 
exaxqples of partkulaxphnsingfof disdaimers. h other pn^sals would give the Postal Service the power to 
preserve specific worcUiig as wdl as the exaa size and manner of the type used b the disclaimer, mdudingtyp^aphy, 
layota, and color of the printii^ Further, at the March 8-9, 1999 swe^stakes hearings hdd by the Permanent 
SubcommicEce on Investigations of the Senwe Comnutiee on Governmental Affairs, there was addition^ discussion 
about mandatbg knguage and placement of sweepstakes disdosures. 
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industry praaices obviate tiie need for any spect^-invasive relations; and (4) concerns about 
expanding the U.S. Postal Service’s rulemaking authority in this area, especially in view of the faa 
that the Postal Service is not subject to the Adnunistrative Procedure Acc (APA) and the public 
hearing and due process protections provided hf that law. 

L The Commercial Free Speech Doctrine and the Right to Be Free From Government* 
Compelled Speech 

A. Development of the Commercial Speech Doctrine 

The Court first extended specific First Amendment pr^itection to commercial speech in Viy^nk 
Pharrmey Boaniv. Vir^mt GtizemQ:nsmerCm^ 425 OSv^S (1976). There, the Supreme Coun 
held that commercial speech merits an intermediate level oflFirst Amendment proteaion, noting 
chat “the particular consumer’s interest in the free flow of commerdal inforniation . . . may be as 
keen, if not keener by far, than his mterest in the day’s most urgent political debate." Id. at 763. 

Since that decision, the Cant has continued to reaffimi the -v^ue of commercial speech. 

Four years after Vir^nk Pharmay^ the Supreme Court articulated a r%orous four-part test for 
determining whether a <x>nimeraal speech regulation will survive a First Amendm^it challenge in 
CMitridHudsmGas & EUxl Corp,v. PuhikSetv. Canm'n 447U.S. 557, 566 (1980), The Certrd Hi^dsan 
test requires that: (1) the commerdal speech be lawful and not misleading if it is to qualify for First 
Amendment fwotectior^ (2) the asserted governmental interest must be substantial; (3) the regulation 
must directly and materiaUy advance the government’s asserted interest; and (4) the regulation must 
not be more extensive than necessary to serve that interest. Id. The party sedang to uphold a 
rescriaion on commerdal speech bears the burden of justifying it. Ede/^ddv. Fane, 507 U.S. 761, 

770, (1993) {ipfodngBdgp'v. Yoio^OnigPyrxkasCorp., 463 U.S. 60, 71 n.20, (1983)). 

B. The First Amendment and Govemment^Compelled Disclosures 

When the government requires a speaker to add a government-mandated message to his speech, it 
amounts to what courts have called “compelled speech." The right to be free from unreasonable 
government regulations that compel speech is wdl rec^nized as a vital part of the First 
Amendment, As the Court stated in Wool^u Maynard, 430 U.S. 705, 714 (1977), the First 
Amendment proieas “both the right to speak freely and the right to refrain from speaking at all." 
Justice Lewis Powell noted in Herhenv. Z^ndbthat it is a “fundamental prindple that the coerced 
publication of particular view's, as much as their suppression, violates the freedom of speech.” 
Herhenv. Lando, 441 U.S. 153, 178, n. 1 (1979) (Powell,]., concurring). 

While a law that compels speech interferes with proteaed speech, the Court has held that advertisers 
can be required to disdose information “necessary to prevent [the advertisement from] beii^ 
deceptive." Vir^nkBysrrnxy Board v. Gtriz^ Chmf^ratr Gawnd/, 425 U.S. 748, 772, n.24 

(1976), In implementing regul«ions to ensure that commerdal speech is not deceptive, however, 
the government must stOi be mindful of the First Amendment. 

Under current law, the First Amendment test for compelled disdosures appears to differ slightly 
from the Cemrd Hudson test for other forms of comnrierdai speech. Spedfically, some cases suggest 
that disdosure requirements must not be “undu^'- burdensome," rather than “not more extensive 
than necessary” as required under the fourth prong of Cottral Hudson. See Zataherv. Office cf 
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Disciplinary Counsd (f the Supr&ne Court if Ohio, 471 626 (1985). Other cases suggest that Cerval 
Huekan. applies to cases of compelled chsclcaurci See TWmenu Miller^ 133 F.3d 1402 (U^ Cr. 1998) 
Q?er curiam) (the Eleventh Circuit applied Gntml Hueixn reasoning to overturn an overly 
burdensome disclosure requirement). 

In Zauikrer, the Supreme Court consider«! the conscinmonali^ of commercial disclosure 
requirements compelled in the interest of consumer protection.* Hie Court used traditional 
commercial speech analysis like that in Cmtral Hudson, accept where it found no need to inquire 
whether the state interest could be achieved by less restrictive means since, it said, disclosure 
requirements are alw^s less restrictive than laws that suppress speech. Id. at 651, n. 14. However, 
the Zauikrer Court express^ not«i that “unyistified or t:^u^ burdensome” disclosures could offend 
the First Amendment. /cfat651. 

Justice Brennan wrote a separate opinion to emphasize that the disclosure requirement not be overly 
extensive. He ar^ed that the state mua prove cither that the ad luis deceived or is essentially Kkdy 
K> deceive consumers. He also stated that the government must show tba the disclosure 
requirement effectively counters the deception. According to Justice Brennan, the disclosure 
requirement “may be no broader than reasonably necessary to prevent the deception.” Id. a 658 
(citbg^ 455 US. 191, 203 (1982)). 

In 44 Lujuamtart, Iric V. Rhode Island, 517 U.S. 484 (1996), two opinions representing the views of 
seven Justices emphasized the need for narrow tailoring of restrictions on commercial speech. Id. at 
507, 530. In that case, a unanimous court, while fragmented into a principal opinion and three 
concurring opinions, held that a Rhode Island ban on liquor price advertisements was 
unconstitutional. Justices OConnor, Souter, Brcyer, and the Chief Justice endorsed the application 
of the Central Hudson test, emphasizing the significance of less restrictive means as a way to 
accomplish the state’s goals. Id. at 528-534. More importantly, Justices Stevens, Kennedy, and 
Ginsburg emphasized the Rrst Amcndmem problems associated whh relating or compellii^ 
speech, even in the name of consumer protection. These Justices endor^ Certml Hud^ to decide 
the constitutionality of laws regulating “misleading, deceptive, or aggressive sales practices” or 
requiring “the disclosure of beneficial consumer information." Id. at 501. 

In summary, the Court’s decision in 44 Liepmneat indicates that when a disclosure is compelled in 
the name of preventing consumer harm, it must survive First Amendment scrutiny under Cewd 
Hud^ and be “no more extensive than necessary* under Cejtral Hudson's fourth proi^. However, 
as discussed in further detail in Part 11, mandated disclosure requirements for size, tj^ae and layout 
wcxdd fail both Central Hudson's narrow tailoring standard and the “undu^ burdensome” standard 
applied in Zasederer. 

C. Trends in Commercial Speech Jurisprudence 

The impCMt^re of protectir^ the stream of commercial information is srell recognized and re^nt 
developments indicate a trend toward allowing greater proieaion for commercial speech. In faa, in 
44 Liquemrm^ Inc. v. Rhode Island, the Court’s most recent analysis of the commercial speech doctrine, 
the Court reinvigoraied First Amendment protections for commercial speech. 


* In Taudersr, the Comt uphdd an Ohio cfiscipUnary nile whidi retpiired lawyers who advertised contingent fee 
arrangemems to suie in their ads that dienis whose claims were unsuccesshJ could suD be responsible for out-of-pocket 
costs. 
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The distmcdon becwcen commercial speech, whidi receives less prosecdon than noncommercial 
forms of sp«:ch, and noncommerciai speech, whidi receives full First Amendment proteaton, has 
recen-df fallen under attack. As Justi«: Thomas emphasized in 44 Li^uormart, “I do not see a 
philosophical or historical basis for asserting that *commerdaI’ speech is of lower value’ than 
‘noncommerciai’ speech.” 44 Liquamjart, 517 US. at 522. Other federal courts have also recently 
questioned the reasoning behind this disdnetion, su^esting drat commercial speech deserves full 
proteaion under die First Amendment. * 

The decision in 44 Liquormat continues a judidal treiKl toward broadening First Amendment 
protecuons for commCTcial speech. At this dme, the Court may be on the vCTge of further 
exparwiing constirudonal protecdons in this area since a commercial speech case is currently perxling 
before the Court. This case provides a new opportunity the Court to address the scope of 

protecdons afforded to commercial speech and decide whether the expmsive trend will continue.*’ 

11. The Constitutional Implications of Proposed Sweepstakes Legislation 

A. Prong 1: Sweepitakes Promotions Must Promote a Lofu^ul Product and Not 
Be Misleading 

The first prang of CentndHudson requires that sweepstakes promodons promote a lawffd prt^uct 
and not be misleading in order to qualify for First Amendment protection. Courts appear to be 
reluctant to find a pardcular fonn of purported commercial speech to be “misleading” under this 
threshold test. This reluctance can be explained by the fact that such a determination short-ciraiiis 
the application of the full Central Hudson four-proi^ test, it gives a legisladve body carte hlandx to ban 
the chklengcd speech outr^t, and it raises the disdiKt possibility that both protected and 
unprotected speech will be swept under such a prohibidon. For these reasons, courts are disinclined 
to give “wooden deference” to a governmental endty’s determinadon that a category of speech is 
mideading. Ejither, courts tend to speak in tenns of “potendalfy misleading” speed? and look 
beyond the first prong to focus on the remaining aspeas of the C&ttral Hudson test. As one court 
commerced in htertoRior Tek'Cam, htc. v. Chzsio Roc^g4ez, 747 F. Supp. 836, 843 (D. Puerto Rico 
1990): 

“if commercial speech is to be afforded my meaninghil constitutional protection, the government 
cannot simply justify'lts regulations with a hollow or tdismanic determination that an advertisement ts 
‘misleading* Wooden deference to a sute's detenninadon as to the misleading nature of an 
advertisement would obviously place in jeopardy some commercial speech that is in fan not 
misleadirtg and thus deserving of at least Irnitcd first amendment protection." Id at 843. 


^ See, eg.. United Reportit^fidi’g Carp. v. Califomia HidntayPaml, 146 F.3d 1 133 Or. Cal. 1998) in ^tich the 9'^ US. 
Circuit Court of Appeals questioned the validiy of the Supreme Court’s commercial speech doarine, noting that “the 
cuireni debate centws not on whether comme.'Ctal speech is a form of expression entitled to conscirational protection 
but on the v^idiy of the disdnaion between commercial and noncommerdai speech." 

*’ TheSt^remeCouniscjqjeaedto nde later this year on GreaerNe-vOiemsBrcacL Asskv. IMubI States, 149F.3d334 
(S'h Cir. 1^8) (inwlwng the constitutionality of Federal Communications Commission rules limiting gambling ads) . 
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As another court stated in Assoda^4^'^ Luru^rm, 809 F. Supp, 747, 756 (1992), 
First Amendment scrutii^ in the asmmerd^ ai^na is to have any bite at all, a legislative 

body cannot justify its restrictions on commerdd ^ech simpfy by dedaring that marketing claims 
are misleading. . . .For this reason, the court cannot that due to their allegedly misleading nature, 
the commercial messages at issue are not protected hy the First Amen<feient at all.” Here, 
s^'eepstakes promotional maceriab are not, perse, fdse or misleading mer^ b^use th^ lack 
government-mandated warnings. In fact, Ae vast majority of sweepstdces promotions are honest, 
fair, and do not mislead consumers. While there are some promotions that are allegedly misleading, 
all sweepstakes promotions should not be denied First Amendmera protection by mechmicd 
operation of the first prong. Rath^-, a court should consider the remainmg prongs under the CctW 
Hudscfn test in deciding the constituticmaiity of mandatory disclosures for sweepstakes promotions. 

B, I^ngZ: The GovtmmenVi Asserted Interest Mun Be Substantial 

The second prong of Omrd Hudson requires an analysis of the government’s interest in punning 
specific mandatory disdosui^s in sweepstakes leg^dation. Hero, FAC does not dispute that the 
government’s presumable interest in enwing non-deceptive sweepstakes is an important one. The 
moro pressing issues are whether any forthcoming legislation would satis^' the third and fourth 
prongs of the C&^ai Hudsonxest. There is considerable doubt - with respect to regulations that 
would mandate specific weeding, typeface, and placement of disclosures - that ^h regulations 
would me« the remaining prongs of the Cevrd Hudson test. Particularly, would such regulations 
directly and materially further tlw government’s interest in reducing the problem of sweepstakes 
fraud and deception, and is there an appropriate fit between the relations and the government’s 
interert? 

C Prong 3i Mandated Diiclaimers Must Directly and Materially Admnce the 

G&vemmenPs Interest in Curtailing Mail Fraud and Deception 

Under the third prong, the government carries the burden of demonaratmg that the form of 
disclaimer required by legislation directly and materiaBy advances the goal of curbing sweepstakes 
fraud. Central Hudsm Cos & Electric Qnp., 447 U.S. at 564. As the Supreme Court has noted, [t]his 
burden is not satisfied by mere specularion or conjecture; rather, a governmental body seeking to 
sustain a restriction on commerdal speech.must demonstrate that the harms h recites are real and 
that its resiriaion will in faa alleviate them to a material degree.” Ed&fieldu Fane, 507 U.S. 761, 
770-771 (1993)'- 

Even if the government’s asserted interests are arguably substantial, the evidence on record su^ests 
th«: broad, overly-burdensome regulations setting out disdosurc requirements such as specific 
language, typeface, and placement of information would fail to directly and materially advance the 
government’s interests. First, the problem of fraud and tkception, while important, nonetheless 
appears relatively limited in scope, and second, there is no indication that prescribing the wording, 
typeface, and placem«>t of a disclosure would serve the government's asserted interests in a direct 
and material manner. 


’ See also Ibgnezu Florida Depiof Business erd Reg., BoardefAcoMman^, SXZXJ.S. 136(1994) (“State’s burden is not 

slight.") 
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The evidence shows that nearly all consumers who respond to sweepstakes promotions are not 
misled by promotional materiis. * With sweepstakes tnd games of skill, consumers must t^e an 
affirmative action in order to respond to promotionjd maeri^s. This exerdse of chtnee requires 
reflection. As recent surveys show, most consumers en|<^ swe^sudtes promotions and behave 
reasonably in response to ffiem. 

Further, the evidence also indicates that many sweepstakes promotions alreat^ provide disclosures 
in dear, casy*to-read formatts.’ This suggests that certain consume!^ who are “mided” by 
promotion^ materials are doing so despite existii^ warnings, and that overly-broad, additional 
government-ordered mandates on disclosures are new; like^^ materially advjmce the govemmait's 
interest in ending such cases. 

To allow concerns for a Umit«l population of consumers to drive regulations that impinge on the 
First Amendment would be to follow a dangerous course. The Court has consistently held under 
the CcKisticution th^ the government may not require that speech intended for a general audience of 
consumers fit the spedal needs of a small population.’® If similaify broad regulations serve as any 
indication, such legislation would lead to protraaed and expensive litigation, rather than a 
constructive solution to the problems at hand.” 

In summary, any aaion Congress takes must be made in light of the faa that there are only a limited 
number of cases in whidi consumers are conffised or misled by sweepstakes promoricwis. Further, 
there are laws and enforcement mechanisms already in existence, as well as the voluntary procedures 


* industry statistia show that only a ve.'y small number of consumers are misled by swe^stakes promotions and that 
the great majority of those who respond to sweepstakes promotions understand the promotional materials. See 
Testimor^ of Ddxjrah J. Holland, PubUshers Clearing House, before the Permanent Subcommittee on Invest^ations, 
SenMcComnuttee on Govemmenia! Affairs, March 9, 1999, p.3: “Typ«a%, more than 70% of those persons retiring 
a package do not respond at all to a PubUshers Clearing House mailing Of those that choose to respond, the number of 
persons who enter wuhout an order a equal to 2. 3 or even 4 rimes as many as the number who ord^, and (on averse) 
about 65% of the responses to a mailing are non-order entries* Testimony of Naomi Bernstein, American Fam^ 
Enterprises, before the Permanent Sub^nunittee on Invest^kms, Senate Committee on Governmental Aflairs, Mardt 
9, 1995, p.5; “The vast majority of people who receive our mailings understand them and do not briieve cither that they 
have won or they must order to win. As the data we have provid^ to the Committee demonstrates, more than 4 out of 
5 of all recipients of our mail do not respond at all. Of those who do respond, more than half enter the sweepstakes 
w'hhout ordering > plainly indicating their understanchng that no purchase is necessary.” Testimony of Elizabeth Valk 
Long, Time, Inc., before the Permanent Subcommittee on Investigations, Senate Oammittee on Governmental Affairs, 
Mai^ 9, 1599. p. 13: “We firmly believe - and all relevant sulislics confirm - that the vast majority of our customers 
(i) understand our mailings, and fJ) bt^ our magazines on their own merits, not merdy to partid]»tte in the 
sw'eepsialws.* 

^ Sts id. Sweepstdtes (»omoters akeady indude proitunent disdosures that no purchase Is necessary, the odds of 
wuuring a prize, etc. 

See,e.$, &/gn-u Ytur^On^Praii. Corp., 463 U.S. 60, 73 (1^3), finding that pvemment may iwt “reduce the Khilt 
popuisabn ... to reading what is fit for duldren." 

S»;e.g.,Ltigationrelated totheCommuiucatjonsDec«»^ Act of 1996 (CDA), Pub. L.No. 104-104, llQStat. 56, 
wiudi was enacted, m pan, to protect minors from harmfiil material on the btema. In Rotou A CLU, 519 U.S, 1025 
(1996), the Supreme Court, after extensive luxation, strode down the CDA’s provisions criminalamg rertain “indecent” 
speech <m the Internet First Amendmeru grotmds. 
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that sweepstakes promoters have instituted, which combat deception and protea consumers.'' 

Also, there is insufficient evidence to suggest that rec^iiring specific wording, typeface, and layout of 
disclosures would advance the government’s interests in a direct and material w^. As the Supreme 
Court has noted, mere speculation or conjecture “does not suffice when the State takes aim at 
accurate commercial information for paternalistic ends.” 44 Liqmrmcat, Inc v. Rhode Island^ 517 U.S. 
at 507. Given this background. Congress must act in a manner that is sensitive to the First 
Amendment and not paint with too broad a brush. 

D. Prong 4: Regulations Must Be Appropriately Tailored to the Government^ 

Interest 

As discussed in the first section of this memorandum, there is a question as to whether a commercial 
disclosure requirement must stirvive the standard enunciated in Tenderer that the requirement not be 
“unduly burdensome,” or whether it must survive the seeming stricter “narrow tailoring” 
requirement under Central Hudson. The Court’s decision in 44 Luptomiart indicates that a court 
should consider whether the restriction is no more extensive than necessary (narrow^' tailored). 
However, under either view, disclosure requirements cannot be overly broad or they will run afoul 
of the First Amendment. FAC believes that any disclosure requirement that would mandate specific 
language, typeface, or placement would exceed the parameters of the First Amendment as an 
unnecessary burden on commercial free speech. 

1. Disclosure Requirements Can Unreasonably Burden Speech 

FAC is concerned that a government-mandated message may take up an unreasonable proportion of 
the space available for the speaker’s own communication. Such a regulation would encroach on an 
advertiser’s communicative resources and unnecessarily ^propriate a portion of a private 
promoter’s time to the government. In this way, a regulation would resemble a government taking 
which would be unconstitutional under the Fifffi Amendment. 

Courts have found that excessive size and typeface requirements for warnings on alcohol beverage 
ads violate the First Amendment. See Mor^ Publishing Co. u Leech, 539 F. Supp. 405 (W.D.Tn. 
1982). In Men^jhis Publishing, the court found that the requirement that the warning “be printed in a 
space at least 30% the size of the accompanying advertisement and in print no smiler than the 
largest type employed in the advertisement” was “more onerous than necessary to inform those 
sought to be informed.” Id. at 412. As such, the warning requirement failed the fourth prong of the 
Central Hudson test and the court struck the regulation down as an unconstitutional burden on 
commercial free speech. 

Similar^, specific requirements about the size, type, and placement of sweepstakes disclosures would 
unnecessarily infringe on a promoter’s commercial free speech rights. Allowing sweepstakes 
promoters to make such determinations m carrying out government -mandated policy will serve the 
government's interest of informing consumers without placing overly-burdensome requirements on 
promoters. 


Sflf discussion Pan III on current regulations, enforcement mechanisms, and industry praaices that combat 
sweepstakes fraud and deception. 
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2. Less Restrictive Means Are Available 

It is dear that the government’s inta-est in enstaiig non-deceptive sweepstakes promotions can be 
sensed very well by proposals that are less restrictive on commemd speech than a disciosiiie rule 
that requires specific langua^ and typeface. For ocample, measures that call for somewhat stronger 
financid penalties, as well as provisions chat grant die Postal SerWce stronger tools of enforcement 
such as the right to issue subpoenas on a reasond>le basis, will help the government achieve its goals 
without restricting commerdd speech. Hiese less burdensome alternatives would advance the 
government’s interests without intruding on the First Amendment. Any more restrictive regulations 
- such as a requirement that disclosed information be stated in a specific language or format - 
would be vulnerable to challenge on First Amendment grounds. 

Moreover, as discussed in detail In the following section, the current regulatory rubric and industr>’ 
praaices for fighting sweepstakes fraud and deception are extensive. 

III. Speedi-Invasive Requirements are Unnecessary Because Current Regulations are 
Sufficient to Combat Sweepstakes Fraud and Deception 

“The immense stale and federal admmistrauve macluncry dedicated to eradicating deceptive trade 
practices evidences our policy choice to favor consumer p.t5iection. Yet even here, the First 
Amendment cannot allow the state free rein to compel spc«di whenever it asserts the pd>lic could 
potentially be m^ed."'^ 

The U.S. Postal Service, Federal Trade Commission, Department of Justice, and state ^encies 
aaivety regulate and enforce laws against sweepstakes fraud and deception. This successful 
regulatory regime obviates the need for additional re^oiations that would impinge on free speech. In 
fact, the Postal Service has urged Congress to enhance its abiHty to enforce existing laws against 
sweepstakes haud and modify the law to require “clear and conspicuous disclosure of the solicitor’s 
name and principal place of business on any soEcitation for funds or for the sale of goods or 
services." But nowhere in the Chi^ Postal Inspeaor’s September 1998 testimony does the Postal 
Servia ask for expanded rulemaking autho.rity so that it can prescri>e specific disdosure language, 
typeface, and placement.” 

A. The Postal Service 

As detailed in Chief Postal Inspeaor Kenneth Hunter’s testimony before the Senate Subcommittee 
on International Security, Proliferation, and Federal Services on September 1, 199S, the Postal 
Service is aaively engaged in fighting sweepstakes fraud and deception. The Postal Service and its 
law enforcement and audit sgency, the Poswl Inspection Service, has jurisdiction to fight 
sweepstakes fraud and deception under both the Mail Fraud Statute and the False Representation 
and Lotwry Statute. 


■' Nicole B.Casarez, “Don’t Tell Me "What to S;^: Compdled Commercial Speech and the First Amendment, 63 Mo. L- 
Re^'. 929, 976 {1998). 

* Kenneth J. Hunter, Chief Postal Inspeaor, before the Subcommittee on International Secuthy, 

ProUferaiion, and Federal Serviou, Senate Committee on Govemmerital Affairs, p.l 1. S^tember 1, 1998. 
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The Mail Fraud Statute (Title 18, USCA, § 1341). designed to fight white-collar fraud and produa 
and service misrepresematioi^ is the oldest fedeiai consumer pn^cction statute. In fiscal year 1998, 
the Postal Inspection Service con&ict«l 1377 investigations into possible mail baud ^olaticttis.‘^ Its 
efforts led to the conviction of 1533 individuals associ^ed with fraudulent schemes, which resulted 
in fines worth over $12.1 million and institution of $316 mSIion. 

The False Representation and Lottery Statute (Title 39, USCA. § 3005) is a civil law used to protea 
the public from aggravated monetary loss where « is difficult to prove fraudulent intent. Under the 
statute, the Postal Service can take administrative aaion to return to consumers all mail sent in 
response to a lottery or false advertising scheme. The Deceptive Mailings Prevention Aa of 1990 
(39 USCA, 3001 (:^ and added to the requirements of the False Representation and Lottery 
Statute and placed restriaions on mailings designed to look like official government materials. 

Under this law, solicimions using a symbol or name that a reasonable person would construe as 
implying a conneaion with the f^erJ- government cannot be mailed without a disclaimer of 
government affiliation. 

B. The Federal Trade Commission 

Under Seaion 5 of the Federal Trade Commissiem Act, the FTC.is authorized to elimmate “unfair 
or deceptive aas or practices in . . . commerce.” 15 U.IC §45(a)(l). The FTC has aaively policed 
swMpsiakes fraud and deception under Section 5. For example, in Marcdi 1995 it fi!«l suit against 
the Research Awanis Center and others alleging that the defendants’ mitial solidtaticais falsely 
promised consumers that they were “ guarante^ winners” of cash or a new car. Hie FTC’s aaion 
led to a $1.25 million settlement for consumer redress. As this case illustrates, the mechanisms for 
fighting consumer sweepstakes fraud and deception are already woiking. 

C. The Department of Justice 

The Dp] also plays a role in regulating telemaiketmg since it enforces federal criminal mail and wire 
fraud statutes. The Fraud Section of the U;S. Attorney’s Office oversees federal criminal 
prosecutions of offenses including consumer fraud such as telemarketing fraud, sweepstakes ar«l 
premiums fraud, and fraud by businesses against customers. 

To combat fraudulent mail schemes, theU.S. Postal Inspeaion Service and the Department of 
Justice often woik in tandem. For example, m December 1998 the government announced a $1 
million, settlement stemming from the government’s February 1998 lawsuit against four Caribbean- 
based corporations that fraudulently offered the chance to win large cash prizes in exchange for fees. 
Instead of winning prizes, consumers were only offered more promotions seeking more fees. In the 
sotlement agreement, the defendants agreed to end their activities and pay $1 million to reimburse 
defrauded consumers. 

D. Voluntary Industry Practices and Consumer Education Efforts 

Voluntary industiy praaices and consumer education efforts illustrate that there are many ways to 
combat sweepstakes fraud and deception that do not compromise the First Amendment. 
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As the testimony at the March 8*9, 1999 heanng on Deceptive Mailings and Sweepstakes 
Promotions held by the Senate Permanent Su^ommktee on Investigations shows, sweepstakes 
promoters have every iiKienuve to promote rc^sonsible swe^st^es since their businesses rely on 
consumer confidence. To serve their business purposes, sweepstakes promoters have implemented 
a number of voKincary practices. These indude prov^iing dear notices that, for example, no 
purchase is necessary. 

Also, sweepstakes promoters have joined the federal and state agencies with jurisdiaion over mass 
mail fraud to enh^ce consumer education about sweepstakes fraud and deception. In Oaober 
1998, the FTC, Postal Inspection Service, and Natiom! Association of Attorney General 
announced new initiatives designed to combat mass mail fraud. These irutiatives highlight the 
importance of the consumer in the fight to end such fraud. As a result, the FTC has launched a new 
consumer education campa^ and the Postal Service has planned to send a special crime prevention 
mailer to over 120 million households. 

Relevant consumer groups are also contributing to the fight on mass mail fraud. In particular, the 
American Association of Retired Persons (AARP), the Better Business Bureau (BBB) and the 
Yellow Pages Publishers Association (YPPA) have all contributed, through funds or labor, to the 
“Consumer Sentinel," which is the database used by federal, state, and Chadian law enforcement 
officers in their efforts to fight mail fr^d and deception. 

IV. Concerns About Expanding the Postal Service’s Rulemaking Authority-Dangers of 
Unfetto-ed Agency Discretion 

As discussed above, expanding the Postal Service’s enforcement powers may be an appropriate 
means of combating sweepstakes fraud and deception. However, FAC stnx^ opposa ^^sy legislation 
that would provide the Postal Service with the broad blanket authority to prescribe regulations as to 
the wording and style of disclosures. The Postal Servi<^ should not be given such authority since 
such specific disclosure requirements would unduty burden commercial speech. Our concerns are 
deepened by the fact that the Postal Service is not subjea to the Administrative Procedure Act and 
the public hearing and due process proteaions afforded by that law.'^ 


Ss,.eg., Testimony of Naomi Bernstein, American Fam^ Enieiprises (AFE), before the Permanent Subcommittee on 
Investigations, SenMe Committee on Governmental Affairs, March 9, 1999, p,9-10, that AFE ^doses the odds of 
v.-inning a prize as well as repeated sutemenis that "no purchase is necessary." Testimony of Elizabeth VaikLong, 
Time, Inc., before the Permanent Subcommittee on Investigations, Senate Committee on Govemmemal Affairs, March 
9, 1999, p. 4, that Tune lnc.'s sweepstakes mailings set forth the odds of winning and reiterate that “no purchase is 
necessary. Testimony of Deborah J. Holland, ^bUshersOearing House (PCHO, before the Permanent Subcommittee 
on Investigations, Senate Comnuttee on Govemmenul Affairs, March 9, 1999, pp.4,7, that PCH is aaively engaged in 
consumer education and protection programs and that its sweepstakes promotions irdudedear*no purchase 
necessary" notices, as well as other consumer information. 

Ssft eg., Hinev. U.S.,(iQV.3d 1442, 1449, n.6 (9‘‘*Cir. 1995) (The Postal Service is "exempt from compliance with the 
Admiiunrative Procedire Act.") 
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In conclusion, althoi^ FAC wholeheaft«By et^xxs the goal of eliminating sweepst^es fraud and 
deception, we ur^ Con^ss to aa in a manner that is consistent with the First Art^ndment. While 
FAC supports giving narrowly-crajfted, non-speech invasive tools to federal authorities, it opposes 
any regulation - whether included in a sweepstakes hill or promidgated by the Postal Service - that 
would mandate the wording, type size or style, or placement of disclosures. FAC is especially 
concerned that such burdensome disclosure requirements would set a dangerously broad precedent 
for other categories of speech beyond sweepstj^es promotions. 
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Mr. McHugh. Thank you very much, Mr. Pashby. 

The saying goes, last and certainly not least. Ms. Linda Goldstein 
who is chair emeritus and head of government and legal affairs 
committee for the Promotion Marketing Association. To you, par- 
ticularly, we owe appreciation for patience, Ms. Goldstein. We look 
forward to your comments. 

Ms. Goldstein. Thank you, Mr. Chairman, and members of the 
subcommittee. On behalf of the PMA, we appreciate the oppor- 
tunity to participate in today’s hearings and to offer our comments 
on the various legislation being considered. The PMA has been the 
leading trade association representing the promotion marketing in- 
dustry since 1911. 

We have over 650 members representing diverse aspects of the 
industry, including many of this Nation’s leading retailers emd 
manufacturers of consumer products and services. Our membership 
is quite diverse and includes industry leaders and Fortune 500 
companies from a broad segment of product and service categories, 
such as fast food, entertainment, soft drinks, packaged goods, tele- 
communications, financial services, publishers, travel, and non- 
profit organizations. 

PMA thus brings a broad and somewhat unique perspective to 
this issue. We share the very concern raised earlier today by Chair- 
man Burton. Specifically, we are concerned, not only with how the 
proposed legislation will impact sweepstakes mailings, but on how 
the legislation will impact the broader segment of the entire Amer- 
ican business community that utilizes sweepstakes in a variety of 
different shapes and forms. 

We support the efforts of Congress to provide clear standards in 
this area which will provide increased consumer protection and 
added enforcement authority for the Postal Service, without unduly 
restricting the continued use of sweepstakes as a viable marketing 
tool by legitimate segments of the American business community. 

We have been working extensively with the Senate to this end. 
We support legislation that will establish uniform, national stand- 
ards for sweepstakes mailings. In fact, such legislation will actually 
help our members by restoring consumer confidence in this valu- 
able marketing tool. We believe, however, that there are two fun- 
damental principles which must be embodied in any specific legis- 
lation. 

First, it must be consistent with basic first amendment prin- 
ciples. Second, it must be sufficiently flexible to allow individual 
marketers to comply in a manner consistent with the different 
forms and formats in which their promotions may be presented. 
For example, if, as Chairman Burton pointed out, a mailing merely 
states that you could be a winner rather than that you are a win- 
ner, the need to state on the outer envelope that “you have not 
won” becomes less compelling. 

The bills now before Congress represent two very different ap- 
proaches to this issue. Representatives Rogan and LoBiondo would 
require specific mandated disclosures, in specified type sizes, and 
in specified locations. We do not support such an overall approach. 
Mandating specific language, type size, and placement raises seri- 
ous commercial free speech issues. 



252 


We are also concerned about any grant of broad rulemaking au- 
thority to the Postal Service. We fear the possibility that such a 
delegation could have the effect of greatly expanding the require- 
ments of the statute in ways contrary to, or even inconsistent, with 
the intended purpose. 

Senator Collins’ approach, we believe, is better because it em- 
bodies the more flexible, clear and conspicuous standard. In its cur- 
rent form, S. 335 requires clear and conspicuous disclosure of the 
fact that no purchase is necessary to enter, and that a purchase 
will not improve one’s chances of winning. 

The bill also requires disclosure in the rules of all other material 
terms and conditions of the sweepstakes in a manner which will be 
easy to find, read, and understand. We believe these sorts of re- 
quirements are appropriate and set a standard which is meaning- 
ful for consumers, reasonable for business, and clear for law en- 
forcement authorities. The name removal system will also provide 
an easy, effective means for consumers or their care givers to have 
the names of those who do not choose to receive or should not re- 
ceive sweepstakes mailings removed from such lists. 

PMA also appreciates the limited exemption given to sweep- 
stakes which appear in magazines and do not contain a means of 
ordering. This exemption is very important to many of our mem- 
bers who promote their sweepstakes in such publications and 
would find it extremely burdensome to comply with the require- 
ments of S. 335. 

While we generally support the approach of S. 335, we do have 
some concerns with the bill, many of which relate to the manager’s 
amendment. Those concerns are set forth in detail in our written 
comments. In the interest of time, we will simply focus on two im- 
portant issues. 

First, the manager’s amendment requires that some disclosures 
appear clearly and conspicuously, and that others appear promi- 
nently. As the bill was approved by the Senate Governmental Af- 
fairs Committee, only the term “clearly and conspicuousl}^’ was 
used. The standard of clear and conspicuous has a rich, judicial, 
and administrative meaning. It is well-understood by the advertis- 
ing community. 

The term “prominently” lacks such a history. While we believe 
and indeed the FTC has stated that the terms “clear and conspicu- 
ous” and “prominent” have identical meanings. We are very con- 
cerned that the use of different terms to convey the same meaning 
in a statute may cause ambiguity and confusion. We urge that a 
single uniformed standard of clear and conspicuous disclosure be 
applied to all mandated disclosures. 

We believe that section 8, which was largely added by way of the 
manager’s amendment, needs some clarification. In general, we 
support the concept that an individual should be able to have his 
or her name removed from a mailing list. We are particularly 
pleased that the manager’s amendment replaces a central opt out 
system with a company-specific approach. 

Finally, we respectfully request that the House consider strong 
language in favor of some Federal preemption. This statute regu- 
lates advertising sent through the U.S. Postal System. Virtumly 
every entity using direct mail sweepstakes does so in interstate 
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commerce. Advertisers can live with reasonable regulation, but be 
destroyed by inconsistent requirements that require different for- 
mats for different States. 

The need for Federal preemption is underscored by the recent 
recommendations issued by the sweepstakes subcommittee of the 
National Association of Attorney’s General. In that report, NAAG 
recommends a number of specific disclosures which duplicate the 
disclosures required in S. 335. They would, however, need to be 
made in different language, type sizes, and locations. 

To force marketers to make duplicate disclosures to convey the 
same essential information is unnecessarily burdensome and may 
in fact result in consumer confusion. We urge this subcommittee to 
consider preemption of these disclosure items. Continuing prolifera- 
tion of inconsistent State laws truly represents an undue burden 
on interstate commerce. 

Again, we appreciate the opportunity to participate in this impor- 
tant hearing. I will be pleased to answer any questions you might 
have. 

[The prepared statement of Ms. Goldstein follows:] 
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TESTIMONY OF 
LINDA A. GOLDSTEIN 
ON BEHALF OF 

THE PROMOTION MARKETING ASSOCIATION 
BEFORE THE SUBCOMMITTEE ON THE POSTAL SERVICE 
OF THE COMMITTEE ON GOVERNMENT REFORM 
HOUSE OF REPRESENTATIVES 
AUGUST 4, 1999 


Good afternoon, Mr. Chairman and members of the Subcommittee. My name is Linda 
Goldstein and I am representing the Promotion Marketing Associatioa (the “PMA”). On behalf 
of the PMA, I appreciate the opportunity to participate in today’s hearings and to submit 
comments on the various legislative proposals currently being considered to regulate 
sweepstakes mailings. The PMA looks forward to working with this Subcommittee as it has 
worked extensively with the Senate over the recent months, in crafting meaningful and effective 
legislation which will establish minimum federal standards for sweepstakes mailings without 
unduly burdening the vast majority of legitimate marketers who utilize sweepstakes honestly and 
fairly as an effective marketing tool for promoting bona fide products and services to consumers. 


The PMA has been the leading trade association representing the promotion marketing 
industry since 1 9 1 1 . Our membership of over 700 domestic and international companies 
includes many of this nation’s leading retailers and manufacturers of consumer products and 
services, all of whom utilize sweepstakes along with other promotional tools, such as premiums, 
rebates and coupons, as part of an overall marketing strategy. Our membership is quite diverse 
and includes industry leaders from a vast segment of product and service categories, including 
fast food companies, soft drink manufacturers, package goods companies, telecommunications 
companies, financial services companies, entertainment companies, publishers, airlines and other 
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travel related services, credit card companies, and non-profit organizations. PMA’s membership 
also includes suppliers providing vital services, such as printing, production, fulfillment and 
promotion administration. University faculty who teach about promotional activities are also 
members. 

The breadth and diversity of PMA’s membership is equally matched by the breadth and 
diversity in the manner and types of sweepstakes our members conduct. Our members utilize 
sweepsti^es in a myriad of different forms and formats and our members promote their 
sweepstakes in all forms of media including radio, television, newspapers, magazines, direct mail 
^d tiie Internet. Even witiiin the context of direct mail, our members present tteir sweepstakes 
in many different ways other than simply just as direct mailings to consumers. Our members 
promote their sweepstakes through space ads in publications sent through the mail, on catalogs 
Mid as inserts in cooperative mailings. PMA thus brings a broad and somewhat unique 
perspective to the sweepstakes issue. PMA’s focus extends beyond the narrow genre of 
pereonalized direct mail sweepstakes utilized to promote the sale of magazines, but encompasses 
the impact of any proposed legislation on the entire American business community, spanning a 
vast segment of industries who utilize sweepstakes in a variety of formats as a legitimate and 
effective marketing tool. 

Sweepstakes promotions are widely utilized by American businesserb^ause they are a 
legitimate and highly effective marketing tool. In fact, sweepstakes promotions are used by over 
60% of all American companies that utilize promotions — legitimate, reputable compani^ that 
form the cornerstone of the American marketplace. Why do these companies utilize sweepstakes 
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as a promotional tool? Because they work! Consist^tly for 30 years, sweepstakes have had the 
capacity to generate more responses from consumers than any other form of direct mail 
solicitation. Not because they are deceptive or misleading, but because they are exciting and fun 
and provide the opportunity for the consumer to receive added value. To survive, legitimate 
businesses must create long term relationships with their customers. A business builds such a 
relationship by offering quality products and services in a truthful manner at fair prices. Our 
members are not in the business of misleading consumers, because such tactics would undermine 
the very consumer confidence and loyalty that our members strive so hard to achieve. 

PMA believes that the vast majority of sweepstakes are conducted legitimately and 
honestly by responsible marketers and are understood by the vast majority of consumers as 
evidenced by the fact that 4 out of 5 persons who respond to a sweepstakes respond without 
order. We acknowledge, however, that there are some people who may misunderstand 
advertising messages including those contained in sweepstakes promotions. 

Although we believe that the segment of the population that is being misled or confused 
by sweepstakes mailings represents a very small segment of the population as a whole, our hearts 
go out to these people. Their stories are tragic and we are committed to adopting measures 
designed to reduce the incidence of inappropriate purchasing behavior. We support strong 
consumer education designed to assist consumers in distinguishing betweenlegitimate and 
fraudulent sweepstakes promotions, and we continually educate our members through legal 
seminars and bulletins on legal and ethical requirements for conducting sweepstakes. Many 
companies are also instituting policies to help identify high volume purchasers, to make sure they 
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understand that no purchase is necessary to enter a sweepstakes, and to provide refunds and 
cancellation of orders where appropriate. Senator Collins’ proposed legislation will for the first 
time give care givers a legally enforceable way to tell companies to stop sending mail to their 
loved ones. 

The PMA also believes that a legislative solution is appropriate in addition to industry 
self regulatory initiatives. Accordingly, the PMA welcomes and supports federal legislation 
which will establish uniform, minimum national standards for sweepstakes mailings. We and the 
other associations represented here today, have been actively working with the Senate for the 
past several months towards drafting meaningful, effective legislation which wilt curb fraudulent 
and deceptive practices while not unduly restricting the use of sweepstakes as a legitimate 
marketing tool. We appreciate the Senate’s wilUngness to listen to the industiy’s concerns and 
issues and commend their efforts to strike an appropriate balance that implements strong 
consume' protection measures while not unduly hindering the continued viability of sweepstakes 
as a legitimate marketing tool. 

While PMA supports the concept of fedeal legislation, there are two fundamental 
principles which must be embodied in any specific legislation that PMA would support. First, 
since sweepstakes are a lawful form of promotional acti-vity and hence a commercially protected 
form of free speech, the legislation must be consistent with basic first amendment principles. 

The legislation must be sufficiently tailored and narrow to curb fraudulent and deceptive 
marketing practices while not unduly restricting the legitimate use of sweepstakes as a valuable 
marketing tool. Second, given the diversity of PMA’s members and the variety of sweepstakes 
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used, the legislation must be sufficiently flexible to allow individual marketers to comply in a 
manner consistent with the different fonns aiKl fom^ts in which their promotions may be 
presented. For this reason, PMA believes that Stator Collins bill, S.335, presents the best 
overall approach to a legislative solution, because it does not mandate specific advertising copy, 
type size or placement requirements for disclosures, but embodies the more flexible standard of 
clear and conspicuous disclosure. An approach which seeks to mandate specific language, type 
size and placement requirements is overly restrictive and violative of basic first amendment 
principles. 

There are many ways in which a disclosure can be clearly and conspicuously 
communicated depending on the foimat and size of the advertisements, the context in which flie 
disclosures are presented, and the surrounding text and graphics. To attempt to mandate a single, 
unifomi way in which material information is to be disclosed to consumers is far more restrictive 
than necessary to achieve the intended purpose. Moreover, to the extent that any such legislation 
would create a burdensome standard of disclosure for sweepstakes mailings that would not be 
applicable to state run lotteries or even to the advertising of sweepstakes in other media, the 
Supreme Court's recent decision in Greater New Orleans B roadcasting Association, Inc, v. U.S. 
would suggest that there may be serious first amendment concerns. 

While PMA siqjports S.335 because of its overall conceptual approach, we also believe 
that the cumulative impact of the various provisions of Senator Collins’ bill will be significant, 
and will have a meaningful impact on future sweepstakes mailings. Specifically, the affirmative 
disclosures mandated by Senator Collins’ bill will ensure that all of the material terms and 


HDKNy/61827/v#l 


-5- 



259 


conditions of tlie sweepstakes are clearly and conspicuously communicated to the consumer, 
including the very important fact that no purchase is necessary to enter, that a purchase will not 
increase one’s chances of winning, the actual num^cal odds of winning, and all other pertinent 
terms and conditions of the sweepstakes. The prohibition on certain misleading representations 
and marketing practices, combined with the increased oiforcement authority deregated to the 
Postal Service, will help ensure that the truly fraudulent and deceptive marketers will be unable 
to continue to prey on the vulnerable and gullible. Finally, the name removal system 
contemplated by the Manager’s Amendment will provide an easy, effective means for consumers 
or their care-givers to have the names of those who do not choose to receive or should not be 
receiving sweepstakes mailing removed from such lists. 

Senator Collins’ bill also appropriately addresses an issue of serious concern to PMA, 
which we hope the Subcommittee will appreciate and respect. A large segment of PMA’s 
members promote their sweepstakes by means of a print advertisement placed in a magazine or 
newspaper of general circulation. These advertisements do not share many of the common 
characteristics of the typical direct mail sweepstakes addressed to an individual. Specifically, 
these advertisements are mass media advertisements; they are not directed or addressed to a 
specific named individual and often do not even provide a vehicle for purchasing or ordering a 
product. While these sweepstakes were clearly not the intended focus of the legislation, they 
would have in^vertently fallen within the ambit of the legislation simply because of the fact that 
magazines and newspapers are delivered to subscribers through the mail 
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Senator Collins’ bill (and tbe propose Mamger’s ^endment) appropriately excludes 
such advertisements from the disclosure requirements and from the name removal system 
required pursuant to Section 8. It would be quite burdensome and difficult for companies who 
are simply placing an advertisement in a magazine to comply with all of these requirements in 
Senator Collins’ bill. The mandated disclosures would be burdensome because^ unlike dir^t 
mails, space in fhese periodicals is limited and expensive. Th^e advertisements, for exanqjle, 
will often not include the complete rul^, but ^ abbretdated s^ of rules containing the material 
terms of the promotion and a mechanism by which the consumer can obtain the complete set of 
rules. Compliance with the name removal sj^em would be burdensome becaure many of these 
marketers are retail-oriented mariceters who use direct mml only occasionally and incid^tally. 
Absent an exemption, many of these marketers would likely elect to simply place dieir ads in 
odier media not subject to these requirements, resulting in a substantial loss of advertising 
revenue to the newspapers and magazines. We urge the Subcommittee, therefore, to preserve 
this exemption. 

With all due respect to representatives Rogan and LoBiando, their two legislative 
proposals (H.R. 170 and H.R. 237) suffer from two fatal flaws in approach which would preclude 
PMA support. 

First, both proposals mandate specific wording, type size and placement requirements for 
the mandated disclosures and as such place an undue burden on commercially protected free 
speech in violation of the principles of the First Amendment. 
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Second, the PMA is quite concerned about any grant of broad rulemaking authority to the 
Postal Service. We fear the possibility that such a delegation could have the effect of greatly 
expanding the requirements of the statute in ways contrary to or inconsistent with the statute’s 
intended purpose. 

The PMA supports the concept of federal legislation because it believes the establishment 
of minimum federal standards will help restore consumer confidence in sweepstakes. PMA 
cannot, however, support legislation whose final outcome, impact and interpretation is uncertain, 
particularly when such uncertainty is subject to further rulemaking authority of the Postal 
Service. 

Notwithstanding our general support of S.335, PMA does have some concerns with the 
bill, many of which relate to the Manager’s Amendment that we understand may be considered 
by the Senate. Our concerns are as follows: 

I . The Manager’s Amendment requires that some disclosures appear “clearly and 
conspicuously” and that others appear “prominently.” As the bill was approved by the Senate 
Governmental Operations committee only the term “clearly and conspicuously” was used. While 
we believe that the Senate intended the terms “prominently” and “clearly and conspicuously to 
have identical meanings, we are concerned that use of diff^ent terms to convey the same 
meaning in a statute may cause ambiguity and confusion. Moreover, while the term “clearly and 
conspicuously” has a rich judicial history, the term “prominently” lacks such a history thereby 
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injecting an untenable element of uncertainty into the bill. We strongly urge that a single 
uniform standard of “clear and conspicuous” be ^Hed to all mandated disclosures. 

2. PMA is also troubled by the definition given to the term “clearly and 
conspicuously” in the Manager’s Amendment. While the language is largely taken from the 
Federal Trade Commission’s (“FTC”) 1983 Policy Statement on Deception, it fails to incorporate 
the reasonable person stand^d which is a key component of the FTC’s definition. To the extent 
that this statute may be relied upon by enforcement agencies other than the FTC, the express 
application of the reasonable person standard to this definition is critical. The definition should 
also clarify that reasonableness will be determined from the perspective of the group to whom 
the rqjres^itation is principally directed. A marketer should not run the risk of being held to a 
high^ than reasonable standard because its audience includes some minors, senior citizens or 
other less vulnerable people, if the mailing was not principally directed to such group of 
individuds. 


3. We believe that Section 8 of the Senate’s bill which was largely added by way of 
the Manager’s Amendment needs some clarification. The purpose of the Section is to create a 
requirement that sweepstakes promoters create on a company specific basis a mechanism for 
individual’s and tiieir care-givers to have names removed from sweepstakes mailing lists. We 
support the intent of the Section and the concept that an individual should be able to have his or 
her name removed from a mailing list. We note that die Senate clearly listened to industry’s 
practical concerns with respect to this section. We are particularly pleased that the Manager’s 
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Amendment replaces a central opt-out system wiiidi would have been impractical and 
unworkable with a company specific system and urge the Subcommittee to preserve this 
approach. Our remaining concerns are as follows: 


A. Our first concern is with Section 8(c)(l){c). We believe diat it should use 
language which is consistent with that in subsection 8 (d) and afford 
promoters some flexibility with regard to the language they use to describe 
the notification system. In particular, we believe that words, other than the 
word “prohibit,” may be more appropriate to explain the system to 
consumers. To that end, we suggest that the subsection should be 
modified to require a promoter to provide consumers with a statement 
which: 

“Informs consumers that the notification system established 
pursuant to subsection (cX2) and (d)(1) may be used to exclude 
their names, from the mmling of all skill contests or sweepstakes by 
that promoter to such individual” 


B. Section (8)(c)(2) provides that notice may be given by an individual “or 
other duly authorized person.” Section 3(1)(1) of the bill also contains 
provisions related to the notification system and specifies that a direction 
to a promoter to remove an individual from a sweepstakes mailing list may 
be given by that person or by a conservator, guardian or individual with 
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power-of-attomey. For clarity’s sake, we suggest incorporation of the 
formulation from Secfron 3 Into Section 8. 

C. We believe that the Senate’s intent in Section 8 is to create a mechanism 
for removing nam^ from sweqjstakes and skill contest itfailings. That 
intent is reflected in Section 8(c)(2) which provides that names must be 
excluded fr<xn “all lists of names and addresses used by that promoter to 
mail any skill contests or sweepstakes.” Language used in Section 8(d)(1), 
however, could be read to prevent a promoter from sending promotions 
which do not include sweepstakes or skill contests to people on their “do 
not mail me sweepstakes” list. We suggest that the language in Section 
8(d)(1) parallel that in Section 8(c)(2). 

D. There are instances in which peoples names are placed on lists either as a 
prank or by a guardian against the protected persons consent. Promoters 
are protected from liability for such exclusion in Section 8. That exclusion 
should also apply to the provisions dealing with notification system in 
Section 3. 

Finally, PMA respectfully requests that the House consider strong language in fevor of 
federal preemption in this area. This statute regulates advertising sent through the United States 
postal system. By definition teat system is federal in nature. Virtually every entity using direct 
mail sweepst^es does so in interstate commerce. Advertisers can live with reasonable 
HDKNY/5iS27/v#I -11- 
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regulation. National advertisers can be by inconsistent regulations that require 

different formats for different states. In fact, the need for federal pre-emption in the area is 
underscored by the recent recommendation issued by the sweepstakes subcommittee of the 
National Association of Attorneys General In that report, NAAG recommends a 

number of specific disclosure which duplicate the disclosures retired in S.335. NAAG, 
however, would require such disclosure to be made in: specific language, type size and location. 
To force marketers to make duplicate disclosures to convey the same essential information is 
unnecessarily burdensome and may in feet result in consumer confusion. If the Subcommittee is 
not willing to implement fullpre-emption, it. should at least consid^^pre-emption of those items 
specifically covered in the legislation. Continuing proliferation of inconsistent statelaws truly 
represents an undue burden on interstate commerce. 


Inconclusion, therefore, PMA 1»!iev^ that.S.335 and the Manager’s Amendment 
represent a solid approach to regulation of sweepstakes and skill contests. As we noted, we are 
troubled by a few provisions of the Manager’s Amendment. Taken as a whole, however, we 
endorse S-3 35 and encourage this Subcommittee and the full House to move forward with 
legislation in this area. The hearings, press reports and existence of pending legislation have led 
to uncertainty. There has been an unfortunate decline in consumer confidence in sweepstakes 
and a resulting loss of business by companies which use sweepstakes and loss of jobs by their 
employees. We believe that enactment of responsible Federal legislation in the form of S-3 35 
will restore that confidence, provide consumers the desired increased protections yet preserve the 
long-term viability of sweepstakes as a legitimate and effective marketing tool. 


HDKNY/61827/v#l 


- 12 - 



266 


Mr. McHugh. Thank you very much. I want to ask a couple of 
questions. Maybe a number of the panelists can respond and then 
go to my colleagues who have been very patient and have been 
here aO afternoon. 

It is clear and conspicuous to me that we have some prominent 
first amendment questions. Commissioner Swindle, did you hear 
me say I dropped out of law school after 10 days? 

Mr. Swindle. I did not even think about going. 

Mr. McHugh. Your agency was referred to as having developed 
some pretty recognizable, generally accepted requirements, provi- 
sions that come out of the use of “clear and conspicuous” and the 
lack of that kind of background with respect to the word “promi- 
nent.” To those of us who are not blessed with a law school edu- 
cation, the debate over the word “prominent” seems somewhat off- 
point. 

I do not mean to diminish the importance of the word. Can you 
help those of us on the subcommittee, and also more importantly 
for the record, better understand the clear and conspicuous stand- 
ard? Does the word “prominent” become so problematic, in your 
judgment, as the FTC’s experience would suggest? 

Mr. Swindle. Mr. Chairman, I want to beg ignorance, quite 
frankly, to the particular point. I do not recall exactly what it is. 
I have a note here which can explain this to me. Prominent is de- 
fined in case law, I am told. 

Mr. McHugh. Excuse me. I want to be sure I heard you. 

Mr. Swindle. Prominent is defined in case law. I will be more 
than happy to provide the chairman with a paper that would lay 
out the use of the term. I think we all, from our various points of 
view, see problems with words like “substantial” and “reasonable.” 
They lead to inevitable debate as to exactly what they mean, but 
I will send a definition. 

Mr. Fattah. Excuse me. Commissioner. 

Is that your counsel behind you? 

Mr. Swindle. I do not know. It is someone who can help us. 

Mr. McHugh. Just some guy handed you a note and you read 
it. 

Mr. Fattah. I thought it maybe was somebody who could help 
us with the question. 

Mr. Swindle. We will provide it for the record, Mr. Fattah. 

Mr. McHugh. OK. I appreciate it. 

[The information referred to follows:] 
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x»irrs> STAiis America 
FEDERAL TRADE COMMISSION 

Wi^HINGTt**. D.C 20580 


Office oftfie Commissioner 


August 27, 1999 


Chairman John M. McHugh 
Postal Service Subcommittee of the 
Committee on Government Reform 
U.S, House of Representatives 
Washington, D.C. 20515 

Dear Chairman McHugh: 

Thank you for the opportunity to present the Commission’s views at the Subcommittee’s 
August 4, 1999, hearing on the need to amend 39 U.S.C. §3001. One focus of the hearing was the 
inclusion, in the fmal version of S.335, of a requirement that certain disclosures be displayed 
“prominently,”* while other required disclosures must be “clear and conspicuous.” You and other 
Subcommittee members expressed an interest in receiving a more detailed explication of my views on 
this issue. 

With respect to the incorporation of term “prominent” into S, 335, Senator Collins 
explained the managers’ amendment adding that term by stating, “The committee report accompanying 
S, 335 provides a detailed description of toe clc^ and conspicuous standard enunciated by the Federal 
Trade Commission and in court decisions. The standard was designed to prevent deception, and we 
expect those enforcing this Act to make use of this standard to protect consumers . . 145 Cong. 

Rec. at S9975 (daily ed. Aug 2, 1999). Senator Collins also stated: 

Furthermore, the managers’ amendment adds the word “prominent” to toe two most 
significant disclosures required by S. 335 * • ♦ We view these disclosures as 
particularly important. As such, and because of the brevity of these disclosures, we 
believe that it is particularly important that they be easily identifiable by the reader. The 
Federal Trade Commission has used a variety of terms to describe clear and 
conspicuous, including sufficiently clear and prominent. Because many of the other 


* Specifically, S-335 requires that a sweepstake solicitation "prominently disclose in the 
mailing, in the rule, and on toe ordw or entry form, that no purchase is necessary to enter such 

sweepstakes and that a purchase will not improve an individual’s chances of winning wito such 

entry.” 
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disclosures required by S. 335 may be l^gthy and may only api^ar in one place in a 
mailing, we believe that what is “clear and conspicuous” for one disclaimer may differ 
from what is ii«:essitated by another. A disclosiue of a few words, such as ‘no 
purchase necessary,’ would by its very nature dictate a different yardstick than would 
the entire contest rules, w^iich might consist of several hundred words. We expect all 
disclosures to be clear and conspicuous but these two disclosures should be 
'prominent ’ in the three required places in each mailing. ( Em ph a sis ^ded.) Id 

The “clear and conspicuous” standard for disclo^re of material information to consumers is 
central to much of the case law that has developed under Section 5 ofthe FTC Act, 15 U.S.C. §45, 
which empowers the Commission to take action against deceptive commercial practices. The 
underlying legal concept is that where material information has be»t clearly and conspktmusly 
disclosed, the Itkemiood of deception is minimized or eliminated. 

Hie term “clear and conspicuous” refers to a general standard of effective communication. As 
the Commission recently stated: 

Ordinarily, a disciosum is clear and conspicucMis, and therefore is effectively com- 
municated, when it is displayed in a maimer that is readily noticeable, read^le and/or 
audible (depending on the medium) and understandable to the audi^ce to whom it was 
disseminated, (footnote omitted) 

63 Fed. Reg. 25002, Notice Seeking Comment on the Interpretation of Commission Rules and Guides 
for El^^nic Medm (May 6, 1998). 

The Commission has used a variety of verbal formulations for the “clear and conspicuous” 
standard, including, for example, “sufficiently clear and prominent”^ and “with such clarity and 
prominence as will be noticed and understood by prospective purchasers”^ The Commission views 
sitdi t^ms as synonymous. Id 

The “clear and conspicuous” st^dard is a flexible one. Whether mat^al information is 
disclosed “clearly and conspicuously” depends on a number of factors, including the medium used for 
the solicitation and the disclosure (e.g., print, video, radio, or Internet), type size, placement, color 
contrast to background, duration and timing, and the existence of other competing visual or audio 
information that may detract from the disclosure. The Commission also considers “the language and 
syntax of the disclosure to determine whetiier it is likely to be understood by the relevant audience.” Id 
As Senator Collins indicates, in the case of some disclosures, more may be necessary to render tiiem 
“clear and conspicuous” than is necessary in the case of other disclosures. 


Guides for tile Jewelry, Precious metals, and Pewter Industries, 16C.F.R. ,§23.1 n.2 
Guides for the Advertising of Wairanties and Guarantees, 16 C.F.R. § 239. 1(b). 
Page 2 of 3 
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Moreover, some disclosures may be deemed to be of such paramount importance that 
Congress may wish to set a higher or more specific standard for ensuring their communication. Thus, 
S.33S provides for two particular disclosures to be made in specified places, and the legislative history 
of that bill, quoted above, indicates an intent to ^tablish a more prominent level for these disclosures 
than for othem. In this respect, the Subcommittee may want to consider an express comparative 
requirement, such as that used in another statute enfor<»d by the Commission, the Truth-in-Lending 
Act, which provides, in relevant part: 

Information required by this subchapter shall be disclosed clearly and conspicuously, in 
accordance with regulations of the Board. The terms "annual percentage rate" and 
"finance charge" shall be disclosed more conspicuously than other terms, data, or 
information provided in coimection with a transaction, except information relating to the 
identity of the creditor. (Emphasis supplied.) 1 5 U.S.C. § 1632(a). 

Such an approach could achieve the purpose that seems to be behind use of the word “prominent” in 
S, 335, without risking the confusion that could arise from the use of two apparently synonymous terms 
to create distinctly different standards of disclosure. 


I hope the views and information expressed in this letter are helpful to the Subcommittee in its 
deliberations. Please do not hesitate to contact me if you have any further questions or concerns. 
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Mr. McHugh. I am not trying to make light of this. I understand 
this is an important issue. Mr. Ungar, I do not think GAO has, or 
do you? 

Mr. Ungah. I do not. I do have counsel here. I am not sure she 
is still here. 

Mr. McHugh. Commissioner, if you could pursue that for us. I 
would say particularly to Ms. Goldstein and to Mr. Pashby, who 
brought it up, if you would like to provide us with more material 
on that so as we go along we are not insensitive to your concern. 
Frankly, we did not think it was a problem or an issue until the 
Senate, as you know, in a colloquy in a final action did add that 
to their language. 

Let me turn to first amendment concerns. I certainly do not want 
to, with so many press here, make light of the first amendment. 
That was something that Mr. Pashby and Ms. Goldstein had the 
courage to say in their written, as well as their oral statement, 
their submitted statement, given what we had said earlier. It was 
mentioned in others as well. 

Would either of you like to expand on how requirements of type 
size, particular placement, and such evolves into a first amendment 
concern, commercial speech concern? 

Mr. Pashby. By asking me, you have also chosen yet another 
person in this room who is not a lawyer. I do have a memorandum 
from the Freedom To Advertise Coalition, which does detail the 
complete background to our comments on the first amendment. 

Mr. McHugh. Then we would like that to be submitted for the 
record please. 

Ms. Goldstein. 

Ms. Goldstein. I am embarrassed, I guess, to say at the moment 
that I am an attorney. So, I will just attempt to address the issue 
briefly, from the perspective particularly of PMA. We are pleased 
to hear a general consensus today that sweepstakes are a legiti- 
mate marketing tool and a legitimate form of promotion and, hence 
fall within the ambit of commercially protected free speech. 

As such, any regulation that is adopted or legislation that is 
adopted has to be sufficiently tailored and not more restrictive than 
necessary to achieve the intended purposes. Our concern with man- 
dated type size or placement requirements is that it deprives the 
marketer of the flexibility to determine, on an individual basis, 
how, where, and in what format disclosures might best be made. 

If I may, I will try to provide just one example. Some of the legis- 
lative proposals suggested that disclosures be included on the first 
page of a solicitation. For example, that the “no purchase nec- 
essary” be disclosed on the first page. 

I would suggest that in a mailing in which the actual invitation 
to purchase or order is made somewhere else, it might actually be 
more appropriate or meaningful to a consumer to have that disclo- 
sure appear in closer relationship to where that invitation exists. 

Yet, the legislation would simply assume that the first page of 
the notice is the best and most appropriate place to make that dis- 
closure. Our members use sweepstakes in a variety of different 
ways. They take different formats. They are presented in different 
type sizes, in different forms of packages, and they may contain a 
host of other materials along with those mailings. 
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We believe that any attempt to mandate exactly how or where 
those disclosures should be made may actually result, in some in- 
stances, in less rather than better informed disclosure for the con- 
sumer. 

Mr. McHugh. Would it be an infringement of commercial speech 
if, instead of requiring that that language appear on the first page, 
that it was required to appear exactly where the solicitation ap- 
peared, as you just cited as an example? Would that not violate the 
same principle? 

Ms. Goldstein. Again, every solicitation may contain different 
components. The marketing community has lived with the concept 
of “clear and conspicuous” for many, many years. It has an estab- 
lished meaning within the advertising community. The increased 
penalties that S. 335 would provide, would certainly provide a 
strong incentive to the marketing community to do this right, and 
not to take unnecessary chances. So, I think the combination of a 
judicially established standard, coupled with the added enforce- 
ment, powers, and penalties of S. 335 will accomplish the desired 
purpose of ensuring that consumers have the information in a place 
where they can readily find it, see it, and understand it, yet allow 
marketers the flexibility to decide, with each particular format, 
how those disclosures can best be made. 

Mr. McHugh. You make a very cogent argument on behalf of 
your Association’s position. I do appreciate it. We are going to try 
to pursue this from my perspective, reflective more of what Jerry 
Cerasale said because we want to get it right. We do not interpret 
constitutionality here. The courts do that. 

I think it would be very unwise of us to chart a course that re- 
sponds to a very serious problem that it does not take the vulner- 
ability and subsequent court actions into consideration. I also want 
to thank you for reminding me why I dropped out of law school ac- 
tually. So, with that, let me yield to the ranking member. 

Mr. Fattah. Thank you. Ms. Goldstein, you are right. There is 
a consensus that sweepstakes is a legitimate marketing tool. I 
think there is also a consensus that the fraudulent activities, of 
which we have so many prominent examples, has to come to an 
end. 

I think that the Senate, in adopting the “prominent,” in addition 
to “clear and conspicuous,” was trying to suggest that they wanted 
to raise the bar, because people have found a way to almost get 
away with what is, in many senses, is a very serious crime and 
perpetrated particularly on the elderly. 

I know there are many members of your Association who are 
quite responsible. I think that the industry itself has not found a 
way to deal with this problem. Even though it is helpful to hear 
your comments today, it is something that we will have to wrestle 
with. 

I want to ask Commissioner Swindle, the FTC is right now tak- 
ing action against travel companies who have been involved in a 
fraudulent activity that the maO is being utilized to tell people that 
they have won a vacation, which is not dissimilar to the hearing 
today as far as I am concerned. 

Whenever you defraud somebody using a telephone, or whether 
you do it through sweepstakes, or whether you do it through a “you 
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won a vacation scheme” it is all the same to me. You are taking 
action right now. I am trying to understand. 

If you could, help us understand what potential correlation there 
may be to an action that you are taking. I think you are using the 
basis that the solicitation was made in the mail. It would be inter- 
esting in hearing your comments. 

Mr. Swindle. First and foremost, we act under the Federal 
Trade Commission Act obviously. We deal in these cases with de- 
ceptive and misleading statements misleading consumers. We have 
rather broad authority under that. 

In these particular cases, which I think there was a press con- 
ference on yesterday, they clearly convey to consumers a concept of 
what they would be receiving. Money was paid for that. In fact, the 
consumer did not receive anything. That is misleading advertising. 
It is fraudulent. It is deceptive. Under those parameters, we have 
the authority to go and seek retribution and penalty. 

I think what is at stake here with the proposed legislation is to 
try to give the Postal Service the means by which if one of the en- 
velopes comes through the system and is obviously misleading from 
its outward appearance, we would like to give the Postal Service 
more authority to perhaps curtail the numbers of those types of so- 
licitations going out. 

Once they go out and a consumer is unfairly deprived of his re- 
sources and misled, we can act on our authority. I think in one 
case, we are tr 5 dng to cut down on the misleading use of the mail 
service. As you say. Congressman, there are many other ways that 
people are deceived through the Internet, telemarketing, and all 
sorts of ways. We still act on all of those the same way using the 
deception and misleading advertising facets of the law. 

Mr. Fattah. Thank you very much. I raised a question earlier 
about making available, as an additional remedy, and I note for 
some of the discussion that there is a belief that the Senate bill is 
a basis for us to build a consensus around. I think there is. I think 
that is true; this notion of a private action by individuals. 

I would be interested in any response to that from some of the 
consumer representatives on the panel: AARP and the National 
Consumer Federation representatives. 

Ms. Tierney. Could I have a little more idea of what it is that 
you are asking? 

Mr. Fattah. What I am suggesting is perhaps amending a final 
version of this bill in addition to whatever other remedies, that is 
law enforcement action, action by the Postal Service to take away 
mailing privileges, whatever that is. If someone has actually been 
defrauded, been victimized, or if someone’s family has been victim- 
ized by one of these schemes, they would have a cause of action 
available to them under this law to personally seek redress in the 
courts. 

Ms. Tierney. AARP is very concerned, this very thing that you 
speak about, the victimization. 

We have, with our testimony that has been submitted, some let- 
ters from our members. As for the remedies of what could be done, 
we think that S. 335, when it gives the Postal authorities the 
chance to stop them, perhaps to stop the mailings, would go a long 
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way toward helping these people. What do you think if the Postal 
Service had the subpoena authority, so to speak. 

Mr. Fattah. That is my only point. If somebody is out $15,000, 
it does get them their $15,000 back. 

Ms. Tierney. It does not give them $15,000 back. Maybe they 
would not have been out that much if there had been prevention 
at the other end. As for going through the court system, what they 
can do, we have examples given to us of people who have tried to 
go through the courts. 

They have tried to get the companies who send out the deceptive 
mailings to make some restitution in instances where, for instance, 
someone has magazine subscriptions that go up to 2010 or beyond. 
These are very difficult issues to address at this time. I think we 
would have to go to the court system to see what could be done 
about it. 

AARP would be very much in favor of finding a way where vic- 
tims could receive some remedy. We are most of all interested in 
the ways it could be prevented; that people would not be respond- 
ing. 

Mr. Fattah. Prevention is our first responsibility. I also think 
there should be a redress for those who are victimized, if at all pos- 
sible. 

Ms. Tierney. We would agree. 

Mr. Fattah. I read through the notes of your members. One of 
them, in particular, who is a veteran who made tremendous sac- 
rifices on behalf of our country, to come home and be a victim of 
this type of scheme, under the color of the Constitution, and protec- 
tions guaranteed thereunder. I would be interested in your com- 
ments, Ms. Cooper. 

Ms. Cooper. I can tell you, the League certainly supported the 
private right of action in terms of the telemarketing fraud legisla- 
tion. 

Mr. Fattah. Yes. I am familiar with that. 

Ms. Cooper. I do not see why we would not support the addition 
of a similar avenue for consumers in this legislation; any additional 
aids that consumers can have to help them when they have lost a 
lot of money. Now, a concern we would have would be the dollar 
limitation for allowing consumers to seek redress. 

Mr. Fattah. I do not know yet. I just thought of it. I am going 
to have my staff review it. We are going to work with the chair- 
man, in a bipartisan way, to see whether there is a possibility of 
strengthening this legislative proposal as we go forward. If I could 
ask one more question, Mr. Chairman? 

Mr. McHugh. Yes. 

Mr. Fattah. Mr. Cassidy, who represents the Federation of Non- 
profits. I have a great deal of S 3 mipathy for the nonprofit commu- 
nity. I have one concern though as we go forward. I think I am in 
agreement with you. For the most part, nonprofits are not the tar- 
get, if you will, of this effort. We have some nonprofits that look 
like for-profits in their activities and are very large and involved 
in what seem to be commercial enterprises. 

So, I am just wondering whether in the stack of mail that we 
have, because I have not had a chance to really think about it in 
the context that you raise it, whether any of these letters or offers 
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are in fact from nonprofit entities. If they are, then I think we will 
have to figure out how we separate that. 

I think that to a de^e tnat you are right, that when we deal 
with nonprofits, the prizes are cars and things of that sort. They 
are not nationwide solicitations promising of millions of dollars to 
people, if they just buy enough subscriptions. So, I want to thank 
you for your comments. I will be glad to look at it. 

I will be interested in whether or not, not whether it is called a 
profit or nonprofit, but what it actually does on a day-to-day basis, 
and whether or not it has been a part of this type of activity. 
Thank you. 

Mr. McHugh. Thank you. The gentleman from Ohio. Thank you 
for your patience, Mr. LaTourette. 

Mr. LaTourette. I thank you, Mr. Chairman. 

I want to return to the “prominant” discussion and the “clear and 
conspicuous,” if I may. I would like to hear anybody from any of 
the trade associations that would indicate that the first amend- 
ment stands and protects deceptive or fraudulent commercial 
speech. I do not think that is the speech that we are talking about. 
Is that right? 

Ms. Goldstein, I was more than interested in your discussion. I 
do think the legislation runs afoul of the first amendment if we tell 
you what to say or perhaps how to layout your program. I would 
like to talk to you about type size, if I could. 

In particular, are any of you aware of any solicitations, sweep- 
stakes solicitation, by any of the organizations that you represent 
where the rules, the odds of winning, the limitations, the disclaim- 
ers were in a bigger type size than the offering? 

There are not any, right? I mean, you do not make the offer you 
are going to win a $1 million this big, and then the odds are 119 
million to 1, this big; right? Can you discuss with me maybe what 
is the constitutional infirmity of requiring that the limitations, the 
odds, the fact that you are not a winner, whatever language you 
choose to use to comply with the statute, are in the same type size 
as whatever type size you use to make an offering to someone? 
Where do we run afoul of the first amendment in that? We have 
not told you what to say. 

Ms. Goldstein. Again, I think we get back to that essential 
prong of the test articulated by the Supreme Court in Central Hud- 
son, which is that the legislation cannot be more restrictive than 
necessary to achieve the intended purpose. I am not sure any of us 
sitting here today could say that any particular type size is the ab- 
solute correct type size for a disclosure, or that disclosures that 
may be either larger or smaller, depending on the surrounding con- 
text, would not be equally conspicuous. The flexibility of the clear 
and conspicuous standard means that the adequacy of the type size 
would have to be judged within the context of the surrounding ma- 
terial and the manner in which the surrounding material is pre- 
sented. 

Mr. LaTourette. I imderstand that. Obviously, the solicitation 
is clear and conspicuous. You want the fact that you are making 
an offer, that is clear and conspicuous. I do not think the FTC or 
any of the regulators would say that you are. Well, I had one here. 
It is a bank check for $833,000.00 and it is on its way to this ad- 
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dress in my district. That is clear and conspicuous. I think that is 
right. 

Somebody decided that is going to be the t 3 T)e size we use for 
that. Then somebody says, well, maybe a little smaller type size to 
describe a little bit more about our offering. Again, someone has 
chosen the t 3 rpe size that says, you are really not a winner, what- 
ever limitation we have used is about, I do not know, I am not in 
the printing business, but it looks to me to be about one-tenth of 
the size might be generous. So, I guess I am confused about why 
it would be a violation of the first amendment to say — ^you can pick 
the type. You can make it all big. You can make it all small. 

Whatever type size you choose to use, make it the same. Is it 
your position, and I will turn to the others who are representatives 
of the other associations, that runs afoul of the first amendment? 
I mean, is that your position? 

Ms. Goldstein. Again, I do not mean to monopolize the time on 
this issue. 

Mr. LaTourette. You and I are the only lawyers in the room. 
So we get to do that and we are all being paid by the hour now. 

Ms. Goldstein. Our basis for raising constitutional issues with 
that type of requirement is that it still may be more restrictive 
than is necessary to accomplish the purpose. There are many other 
forms of advertising that contain a combination between an adver- 
tising message and necessary disclosures. 

Here, we are singling out a particular form of promotion. In fact, 
we are singling out a form of promotion in a particular media. I 
think we have to be very careful about the restrictions we impose. 
The Supreme Court’s recent decision in the New Orleans Broad- 
casting case would suggest that where we are setting different 
standards for different media, we may need to be even more care- 
ful. 

I would come back to the same point that in a proper context, 
and given the overall representations that are made in the piece, 
those disclosures in smaller type size may be just as adequate to 
convey the information. 

Just one other point I would like you to consider is that there 
is a very practical reason why the disclosures that are generally 
contained in the official rules tend to be smaller. That is that there 
is a lot of information that needs to be communicated. Many of our 
members conduct multi-level prize promotions in which there could 
be hundreds of prizes. 

A requirement to list all of those prizes and all of the odds asso- 
ciated with those prizes could be quite burdensome, and in fact 
could take up the entire advertisement in and of itself. Again, I 
think that just underscores the need to consider how this regula- 
tion will effect not just one tjrpe of sweepstakes, but one in which 
the marketer may be offering 500 prizes. 

Mr. LaTourette. What if we just said half as big as your solici- 
tation? Again, you do not have to answer that. The last question 
I want to ask, and I have been begging the Chair’s indulgence. I 
appreciate the time, Mr. Chairman. This business about “clear and 
conspicuous” and “prominent,” again, when they were teaching me 
contract law, I heard several times that prominent means the same 
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thing as clear and conspicuous. So, that is what we used to call 
surplusage. 

Surplusage is something where you can have it or not have it. 
To hear that the word “prominent” gives you heartburn, it does not 
make it ambiguous. If it all means the same thing, it means the 
same thing. 

Mr. Pashby. That is precisely our point. 

Mr. LaTourette. Well, then why object? Why do we not just put 
it in there then? 

Mr. Pashby. Because what we have is all the disclosures use the. 
clear and conspicuous standard. Two of the disclosures have an ad- 
ditional standard of being prominent. 

Mr. LaTourette. I understand. 

Mr. Pashby. We are saying these are one in the same things. 

Mr. LaTourette. I understand. We all agree that what the Sen- 
ate was trying to do is raise the bar; right? 

Mr. Fattah. I think we are all in a^eement that the Senate 
knew that when it added the word prominent, that it had an addi- 
tional impact. 

Mr. LaTourette. If it means the same thing, then it should not 
bother you at all. I think the concern is that it does bother you at 
all. I think the concern is that it does bother you. Now, what it 
maybe means is that your legal departments are going to have to 
say “clear and conspicuous” and “prominant” means the same thing 
as the case law “clear and conspicuous” means. Maybe that is it, 
or maybe Mr. Fattah is exactly right and prominent means some- 
thing else. Prominent, I think as an old Latin student, meant that 
you just have to have it out front. 

Mr. Pashby. I think the legal departments of many other indus- 
tries will be worried about this as well, because it seems to set a 
standard of clear and conspicuous to be somewhat less than promi- 
nent. Prominent has been used synonymously with clear and con- 
spicuous. Now, it seems to be put to a higher standard for other 
industries as well in their disclosures. 

Mr. LaTourette. The last thing is the notice that the chairman 
put up there about this $833,000. 1 think I would just like the opin- 
ion of those who have testified as to whether or not the language, 
if you have and return the grand prize winning entry in time, will 
confirm that as clear and conspicuous under any definition you 
choose to use? 

You can just drop me a note and I would appreciate it. 

There might be a problem with that. It might be prominent. It 
is first. So, I would say that it is prominent. I do not know if it 
is clear and conspicuous. Thank you, Mr. Chairman. 

Mr. McHugh. I thank the gentleman. 

Mr. Fattah. Before the chairman wraps up. 

Mr. McHugh. Yes. 

Mr. Fattah. I want to thank the chairman for having this hear- 
ing. I think it has been very helpful and illuminating on a very 
prominent matter. 

Mr. McHugh. Well clearly, we are happy for his prominent par- 
ticipation in his free use of the speech. In all seriousness, ladies 
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and gentlemen, thank you so much for being here. We are going 
to ask for your further indulgence in that we want to reserve the 
right to submit questions to you for a written response. We have 
a lot of things we did not get to. 

[The followup questions and responses referred to follow;] 
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Dear Chairman McHugh: 

Thank you again for the opportunity to present the Commission’s views at the 
Subcommittee’s August 4, 1999, hearing on the need to amend 39 U.S.C. § 3001, and for the 
opportunity to respond to a number of follow-up questions contained in your letter of August 30, 
1999. The paragraphs below set forth each of these questions, followed by the answer. 

Question: GAO testified that there is no centralized database tracking the extent 
of problems in this area, i.e., the [Postal] Inspection Service , the FTC, etc. all 
have their own information. However, given your testimony and GA O ’s 
conclusion that consumers 'problems appear substantial, do you believe that one 
of the various federal agencies should take the lead in developing a centralized 
database so as to ensure we have comprehensive data on these problems? What 
would be the benefits, if any, of a centralized entity to coordinate consumer 
problems in this area? Costs? Do you believe that such an approach is 
important in assessing how any legislation we may pass in this area is working? 

Answer: The Commission believes that a federal agency should take the lead in developing a 
centralized database of consumer fraud complaints and has undertaken significant efforts to take 
the lead in making such a database a reality. The Commission has expended considerable 
resources to accomplish this goal, including an additional $3.8 million fiscal year 1999 
appropriation from Congress earmarked specifically to “institute a toll free telephone number to 
make it easier for citizens to contact the U.S. government with complaints, and accelerate and 
expand the Consumer Sentinel and Internet fraud database.”^ (The Consumer Sentinel database is 
described below.) 


‘ Conference Report on the FTC’s 1999 Appropriations, Omnibus Consolidated 
Appropriations Act, Pub. L. No. 105-277, 
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We continue to develop new connections with additional organizations that collect 
consumer complaints and that have already expressed interest in contributing data to Consumer 
Sentinel. Recently we have been working with the Postal Inspection Service, which is leading 
the development of a large, multi-agency campaign aimed at educating consumers about 
telemarketing fraud. The FTC and Postal Inspection Service are teaming up to handle the 
consumer complaints we expect to receive as a result, and the Postal Inspection Service is 
arranging to put the complaints it receives from this project into Consumer Sentinel. We believe 
this is a model of the kind of inter-agency cooperation necessary to make the idea of a 
centralized database a reality, and we hope to expand on these efforts with both the Postal 
Inspection Service and other agencies. 

The benefits of a centralized consumer complaint database are cle^. Such a database is 
a key component for effective law enforcement. By aggregating complaints from a variety of 
sources, law enforcers can more efficiently track trends, problem areas, and the most egregious 
actors, while more effectively directing scarce enforcement resources. It also enables many law 
enforcement agencies to identify potential consumer witnesses wdiose testimony can be used to 
support law enforcement action. Another benefit of a centralized database is that it provides a 
means to measure the effectiveness of legislative, enforcement, or educational actions taken to 
fight fraud and deception. 

Recognizing the benefits of a centralized database, the Federal Trade Commission, in 
cooperation with the National Association of Attorneys General and our Canadian partners, 
Canshare and Phonebusters, developed Consumer Sentinel. Consumer Sentinel is a imique 
database of consumer fraud complaints and other investigatory resources that is available 
through a secure Internet web site to law enforcement agencies across the United States and 
Canada. Currently, over 2 1 0 agencies are members of Consumer Sentinel. Membership is open 
to any law enforcement agency that enters into a confidentiality agreement with the Federal 
Trade Commission. 

To increase the usefulness and effectivenws of Consumer Sentinel, the Federal Trade 
Commission actively seeks partners willing to cmitribute complaint data to the system. All fraud 
complaints received by the Federal Trade Commission are available on the site, including those 
received directly from consumers through our iww nation-wide, toll-free consumer help line (1- 
877-FTC-HELP), or through our elecfronic complaint form, available to consumers on our web 
site rwww.ftc.govY In addition, each Sentinel member can independently enter individual 
consumer complaints directly into the database. Also, a host of other law enforcement agencies 
and private organizations currently contribute their consumer complaint data, on a frequent 
periodic basis, to Consumer Sentinel, including the National Consumer League’s National Fraud 
Information Center, the Canadian call center, Phonebusters, 31 Better Business Bureaus from 
across the United States, and others. The Federal Trade Commission takes primary 
responsibility for transferring data from these contributors into Consumer Sentinel, making the 
sharing of data relatively easy from the contributor’s point of view. In this maimer. Consumer 
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Sentinel is becoming the primary, centralized database of consumer iraud complaints throughout 
the United States and Canada. During 1999, an average of over 200 complaints per day have 
been added to Consumer Sentinel. 

Question; Please describe the meaning of the term “clear and conspicuous” as 
used by youragency. How would the addition of “prominent’ to the “clear and 
conspicuous” stantoi affect the application of the stantterd where “prominent” is 
not included? 

Answer: The “clear and conspicuous” standard for disclosure of material information to 
consumers is central to much of the case law that has developed under Section 5 of the FTC Act, 
15 U.S.C. § 45, which empowers the Commission to take action against deceptive commercial 
practices. The underlying legal concept is that where material information has been clearly and 
conspicuously disclosed, the likelihood of deception is minimized or eliminated. 

The term “clear and conspicuous” refers to a general standard of effective 
communication. As the Commission recently stated; 

Ordinarily, a disclosure is clear and conspicuous, and therefore is effectively 
communicated, when it is displayed in a manner that is readily noticeable, 
readable and/or audible (depending on the medium) and understandable to the 
audience to whom it was disseminated, (citing the Federal Trade Commission 
Policy Statement On Deception appended to Cliffdale Associates, Inc., 103 
F.T.C. no, 174 (1984).) 

63 Fed. Reg. 25002, Notice Seeking Comment on the Interpretation of Commission Rules and 
Guides for Electronic Media (May 6, 1998). 

The Commission has used a variety of formulations for the “clear and conspicuous” 
standard, including, for example, “sufficiently clear and prominent”* and “with such clarity and 
prominence as will be noticed and understood by prospective purchasers’” The Commission 
views such terms as synonymous. Id. 

The “clear and conspicuous” standard is a flexible one. Whether material information is 
disclosed “clearly and conspicuously” depends on a number of factors, including the medium 
used for the solicitation and the disclosure (e.g., print, video, radio, or Internet), type size, 
placement, color contrast to background, duration and timing, and the existence of other 


Guides for the Jewelry, Precious Metals, and Pewter Industries, 16 C F.R. § 23.1 n.2 
Guides for the Advertising of Warranties and Guarantees, 16 C.F.R. § 239-l{b). 
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competing visual or audio information that may detract from the disclosure. The Commission 
also considers “the language and syntax of the disclosure to determine whether it is likely to be 
understood by the relevant audience.” Id In the case of some disclosures, more may be 
necessary to render them “clear and conspicuous” than is necessary in the case of other 
disclosures. 

Moreover, some disclosures may be deemed to be of such paramount importance that 
Congress may wish to set a higher or more specific standard for ensuring their communication. 
Thus, S. 335 provides for two particular disclosures to be made in specified places, and the 
legislative history of that bill indicates an intent to establish a more prominent level for these 
disclosures than for others. In this respect, the Subcommittee may want to consider an express 
comparative requirement, such as that used in another statute enforced by the Commission, the 
Truth-in-Lending Act, which provides, in relevant part: 

Information required by this subchapter sl^I be disclosed clearly and 
conspicuously, in accordance with regulations of the Board. The terms "annual 
percentage rate" and "finance charge" shall be disclosed more conspicuously than 
other terms, data, or information provided in connection with a transition, 
except information relating to the identify of the creditor. (Emphasis supplied.) 

15 U.S.C. § 1632(a). 

Such an approach could achieve the purpose that seems to be behind use of the word 
“prominent” in S. 335, without risking the confiision that could arise from the use of two 
apparently synonymous terms to create distinctly different standards of disclosure. 

Question: Take us through a call made by a consumer to your hotline - 1-877- 
FTC-HELP. Let’s pretend the consumer is calling to complain or report on a 
deceptive prize promotion. What do you do, how do you assist the consumer and 
what type of follow-up is there? 

Answer: A consumer who calls the Federal Trade Commission’s hotline (1-877-FTC-HELP) 
with a complaint about a deceptive sweepstakes or prize promotion will first be asked a series of 
questions to obtain complete information about the complaint. For example, we record the 
name, address, telephone number and e-mail address (if any) of both the promoter of the 
sweepstakes and the consumer. Through questioning by the FTC counselor, we also determine 
when the transaction occurred, how the promoter initially contacted the consumer, how much 
money the promoter sou^t from the consumer, how much the consumer actually paid, and the 
method of payment used. This information is entered into the CoiKumer Sentinel database as 
the consumer and FTC counselor are conversing, and is immediately accessible in real time by 
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the more than 210 law enforcement agencies that are members of the Consumer Sentinel system. 
In this way, we are helping consumers by making their complaints immediately available to the 
widest audience of law enforcers possible. 

After gathering complete information about the complaint, the FTC counselor continues 
the telephone conversation and assists the consumer providing information to answer the 
consumer’s questions and to help the consumer avoid being defrauded in the future. For 
example, the counselors provide tips on how to ^t and avoid suspicious prize promotions. 
Drawii^ from a wide array of brochures and other educational materials prejwed by the 
Commission staff, the counselor offers to send the consumer materials appropriate to the 
problem that prompted their complaint. The counselor explains how to seek a remedy for the 
consumer’s specific problem, and how to spot similar problems in the future. Finally, the 
counselor advises the consumer on how to obtain additional information on a variety of 
consumer topics from the FTC in the future. Tlie counselors explain that the FTC cannot take 
action on individual complaints, but that the comf^aint data is invaluable in detecting patt^s of 
unlawful activity and in supporting law enforcement action against wrongdoers whose conduct 
adversely affects the public interest. 

Question: Please share with this subcommittee the number and type of 
enforcement actions brou^t by the Commission against direct marketers. What 
are some of the more egregious cases? Who are the top 5 offenders of the direct 
marketen which are engaged in fraudulent prize promotions or sweepstakes? 

Answer: In the last decade the Commission has brought hundreds of law enforcement actions 
against direct marketers, Le., marketers that solicit consunmers either by means of telemarketing 
or direct mail or both. Virtually all of these cases were filed in federal district courts across the 
nation under Section 5 of the FTC Act, which prohibits “unfair or deceptive acts or practices in 
or affecting commerce,” and Section 13(b) of the FTC Act, vibich empowers the Commission to 
seek, and the courts to grant, preliminary and permanent injunctive relief to halt violations 
Section 5 (or other laws enforced by the FTC), and to order consumer restitution, disgorgement 
of ill-gotten ^ns, and the full range of other equitable remedies appropriate to correct such law 
violations. iTC v. M. N. Singer, Inc., 668 F.2d 1 107, 1 1 10-12 (9th Cir. 1982). 

The defendants in these cases operated scams selling a very wide range of goods, 
services, or investments: bogus water purifiers and home security devises, deceptive vacation 
certificates, copier supplies, credit car^ or other credit products and services, so-called 
“recoveiy” services (fraudulent offers to recover, for a fee, funds lost through previous scams), 
business opportunities, und opportunities to invest in everything from precious or strategic 
metals to fine art, coins, gemstones, oil and gas leases and FCC licenses. A significant number 
of telemarketing and direct mail cases involving sales of consumer goods or services employed a 
pri^ promotion or sweepstakes as w inducement for consumers to purchase the offered go^ 
or services. 
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With respect to the two dozen telemarketing or direct mail cases filed in federal district 
court specifically targeting allegedly fraudulent prize promotions or sweepstakes, the five most 
egregious, in terms of causing the greatest estimated dollar injury to consumers, are: Nishika, 
Ltd. ($140 million in estimated injury); S.EC. Enterprises, Inc, [Detmy Mason] (SI 13 million in 
estimated injury); Direct American Marketers, Inc. PJAMI] ($100 million in estimated injury); 
Sierra Pacific Marketing, Inc. ($51 million in estimated injury); and Pioneer Enterprises, Inc. 
($38 million in estimated injury). Press releases announcing Commission law enforcement 
action against these companies are attached. 

Question: To what do you attribute the increase in consumer complaints to your 
re^nse center? What more can Congress and law enSarcement agencies do to 
make the public more aware of the serious prtAlems associated with deceptive 
sweepstakes? 

Answer: We attribute much of the increase in consumer complaints we have received at the 
Consumer Response Center first to greater awareness, consumer education efforts, and the 
recent availability of a toll-free hotline number for consumers to call and to the increased 
publicity surrounding the availability of that number. Consumers now must remember only one 
telephone number to obtain assistance from the Federal Trade Commission. In addition, they do 
not have to pay any long distance charges to access that assistance. 

The FTC’s campaign to educate consumers about this new resource is extensive. This 
education campaign has already resulted in the distribution of press releases and news articles to 
approximately 5,000 television and radio outlets, 1 1,000 newspapers and magazines, and 600 
online databases; the production of two public service announcements and their distribution to 
more than 2,500 radio stations across the coutvtry; the distribution, via satellite, of an audio news 
release to radio stations that has generated 580 broadcasts, reaching a potential 4.5 million 
listeners; and the productirat by AARP of a video news release that was distribute4 via satellite, 
to television stations across the country. 

It is impossible to overstate the importance and value of consumer education as a weapon 
to combat the problems associated with deceptive sweepstakes. One key message of our 
consumer education efforts is that consumers do not have to pay to play a sweepstakes - if a 
payment or a purchase is required, the sweepstakes or prize promotion is unlav^. Our 
consumer education efforts also endeavor to make consumers aware of their rights under the 
laws, including the Telemarketing Sales Rule. The Federal Trade Commission has undertaken 
significant consumer education efforts with respect to deceptive prize promotions and 
sweepstakes, and continues to look for partners to help in spreading file word about this 
continuing consumer problem. 



284 


Chairman John M. McHugh 
Page? 


Question: How closely related are sweepstakes scams and deception to 
telemarketing fraud? Is there any connection between the companies which 
engage in sweepstakes fraud and those engaged in telemarketing scams? 

Answer: As noted above, deceptive sweepstakes and other sweepstakes scams are often 
employed by fraudulent telemarketing operations, and many of the telemarketing companies that 
the Commission has sued have used such devices. 

Question: What are your thou^ts on the private ri^t of action provision 
contained in the Telephone Consumer Protection Act of 1991? Should such a 
provision apply to sweepstakes? 

Answer: In the Telephone Consumer Protection Act of 1991, Congress created a private right 
of action for consumers, based on a violation of that Act or of the FCC regulations"' prescribed 
by the Act. 47 U.S C. § 227( cX5). Specifically, this statute empowers consumers to bring an 
action in state court to certain iigunctive relief and to mcover “actual monetary loss from such a 
violation, or to receive $500 in dmnages for each such violation, whichever is greatw.” Id. The 
statute also authorizes courts to award treble damages “if the court finds that the defendant 
willfully or knowingly violated” the Act or the FCC regulations. Id, lam unaware, however, of 
any effort to assess the effectiveness of this statute.’ 

A private right of action may create a stroi^ deterrent against fraudulent or deceptive 
practices in sweepstakes and prize promotions, and private enforcement may complement public 
enforcement to help eliminate such pactices. However, my own view is that the Stdrcommittee 
should be mindful of the risk of over-deterrence. I do not believe it would benefit consumers if 
companies were discouraged from ofifering- legitimate, nondecepti ve promotions because of the 
cost of defending numerous (or even frivolous) lawsuits, or the risk of conflicting decisions 
concerning, for example, whether a disclosure is sufficiently conspicuous. In particular, in 
considering any private right of action, I believe that the Subcommittee should consider the 
specific kinds of obligations that would be imposed by various legislative proposals on 
sweepstakes and whether 


* 47 C.F.R. § 64.1200. 

’ The FTC’s Telemarketing Sales Rule, 16 C J.R, Part 310, contains provisions that, like 
the Telephone Consumer Protection Act and the FCC regulations under it, re<juire telemarketers 
to implement “do-not-call” procedures. There is no private right of action, however, under the 
FTC’s Rule. In accordance with the FTC’s policy of subjecting all its trade regulation rule to 
periodic regulatory review, the Commission will in the near future initiate a review of the 
Telemarketing Sales Rule, induing the "do-not-call” provisions. It is anticipated that the 
effectiveness of these provisions will be explored in the course of that regulatory review. 



285 


Chainnan John M. MdHugh 
Pages 


the benefits to be gained fiom private enforcement of those obligations would be greater than 
costs that ultimately will be bom by the consuming public. In short, we should be very mindful 
of the inevitable unintended consequences. 

I hope the views and infitnnation expressed in this letter are helpful to the Subcommittee 
in its deliberations. Please do not hesitate to contact me if you have any fiirther questions or 
concerns. 



Commissioner 


Enclosures 
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FOR RELEASE: NOVEMBER 8, 1994 

NEVADA TELEMARKETERS CHARGED WITH MAKING FALSE REPRESENTATIONS 
IN PRIZE-PROMOTION SCHEME; 

FTC asks court to issue injunction, return funds to consumers 

The Federal Trade Commission has brought suit in federal 
district court in Nevada charging that a Henderson-based network 
of companies and their principal officers made numerous false 
representations in connection with a prize-promotion tele- 
marketing scheme. The FTC alleged that consumers have been 
promised that they had won valuable prizes, such as a new car or 
cash, and that to receive them, they had to authorize a one-time 
charge of up to $700 on their credit cards. Some weeks later, 
consumers received merchandise that was often of limited value, 
along with their prize, which in almost all cases, the FTC 
alleged, was a vacation voucher that contained a number of 
onerous conditions and additional costs. The FTC has asked the 
court to order a halt to the alleged scheme, and to order the 
defendants to pay consumer redress. 

The FTC's complaint detailing its charges in this case names 
as defendants: Nishika, Ltd., American 3-D, Ltd., Nishika 
Corporation, American 3-D Corporation, Nishika 3-D Camera Sales, 
Inc., all located in Henderson, and James D. Bainbridge, who is 
president, owner, or has a controlling interest in all of the 
companies (collectively, Nishika.) In addition, the complaint 
names Bentley Industries, Inc., of Los Angeles, California, and 
company owner and president, Daniel A. Fingarette, also known as 
William A. "Bill" Burke. 


- more - 


(Nishika— 11/08/94) 

THE ALLEGED SCHEME 

According to the FTC, the defendants have solicited hundreds 
of thousands of consumers across the country through certificates 
or other notifications, stating that they are guaranteed to- 
receive one of four to six listed awards or prizes, such as a 
car, cash of $1,250 or more, a television/stereo system or a 
vacation travel package. According to the complaint, consumers 
who call the defendants* telemarketers in response to the 
certificate are led to believe that they have been specially 
selected to receive an award at least as valuable as the cash 
prize (typically $1,250), and that they are just as likely to 
receive the new car. Consumers are also told that the numbers on 
their certificates are special and entitle them to receive 
additional valuable items . 

In many instances, according to the FTC, consumers are told 
that the value of the prizes and other items totals several 
thousand dollars. In order to receive the prizes and bonuses, 
consumers are persuaded to authorize a "one-time" charge of up to 
$700 — often referred to as a shipping and handling fee — on 
their credit cards. Ultimately, consumers received merchandise 
of limited value to the consumers. The "award" almost always was 
a travel voucher that contained a number of additional costs and 
restrictions, making it virtually impossible to use. 

According to the complaint, defendant Burke recruited and 
supervised the telemarketers who answer consumers' calls. In 
addition, under the authority of Bainbridge, Burke allegedly 
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provided the telemarketers with the sales script, copy for the 
mail notifications and some of the merchandise shipped to 
consumers. Bainbxidge and Nlshika, Ltd., also allegedly supplied 
some of the merchandise and obtained merchant accounts with Visa 
or MasterCard, through which they processed charges for their 
telemarketers ^ customers . 

The FTC's complaint states that, as a result of the alleged 
misrepresentations by the defendants, consumers have suffered 
substantial injury. The agency has asked the court to order a 
teir 5 >orary restraining order and ultimately a permanent injunction 
to halt the alleged scheme. In addition, the FTC has asked the 
court to order the defendants to pay redress to consumers. A 
hearing will be scheduled shortly. 

The FTC filed its complaint in the U.S. District Court for 
the District of Nevada, in Las Vegas, on Nov. 7. The Commission 
vote to file the complaint was 3-0, with Commissioner Christine 
A. Varney not participating. The FTC's Seattle Regional Office 
is handling this matter. 

(Nishika— 11/08/94) 

The FTC received substantial assistance in this matter from 
the Office of the Attorney General of Nevada and the Better 
Business Bureau of Houston, Texas. The FTC also received 
information used in the investigation from other State Attorneys 
General, the FBI, the Postal Inspection Service, and other Better 
Business Bureau offices. 

NOTE: The Commission files a con^laint when it has "reason to 
believe" that the law has been or is being violated and that a 
proceeding is in the public interest. The complaint is not a 
finding or ruling that the law has actually been violated. The 
case will be decided by the court. 

Copies of the complaint are available from the FTC's Public 
Reference Branch, Room 130, 6th Street and Pennsylvania Avenue, 
NvW., Washington, D.C. 20580; 202-326-2222; TTY for the hearing 

impaired 202-326-2502. 


# # « 

MEDIA CONTACT: Howard Shapiro, Office of Public Affairs 

202-326-2176 

STAFF CONTACT: Patricia A. Hensley or Charles A. Harwood 

Seattle Regional Office 
2806 Federal Building 
915 Second Avenue 
Seattle, Washington 98174 
206-220-6366 

{Civil Action No. CV-S-94-00967-HDM (RJJ) ) 

(FTC File No. 912 3359) 

(niahiJca) 


Search text: nishika 
Document 1 of 4 
Title: Nishika-11/08/94 
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FOR RELEASE: MARCH 18, 1996 


FTC ACTION TO PROVIDE AS MUCH AS $11.3 MILLION 
FOR CONSUMERS VICTIMIZED BY HUGE 
PRIZE-PROMOTION TELEMARKETING SCHEME 


The Federal Trade Commission has negotiated two settlements that could result in as much ^ $11.3 
million for the victims of a nationwide prize-promotion telemarketing scheme run out of Henderson, 
Nevada. The defendants in the case - Nishika, Ltd., five other companies and two individuals - 
allegedly induced consumers nationwide to pay up to $700 each for a "3-D" camera and other items 
by engaging telemarketers to tell die consumers that they had won a valuable award. In fact, the FTC 
charged in federal district court, most consumers received only travel certificates of little value. 

The defendants have signed settlement agreements with the FTC to end the litigation. The first 
settlement includes the FTC's monetary claim and has been approved by two federal bankruptcy 
courts; the second would bar the defendants from engaging in similar deceptive schemes in ^e future 
and requires federal district court approval to become binding. 

The FTC filed its charges in the case in November 1994 against Nishika, American 3-D, Ltd., 
Nishika Corporation, American 3-D Corporation, Nishika 3-D Camera Sales, Inc. and James D. 
Bainbridge, who is president, owner or has a controlling interest in these companies; as well as 
Bentley Industries, Inc., of Los Angeles, and company owner and president, Daniel A. Fingarette, 
also known as William A. "Bill" Burke. 

The defendants allegedly solicited hundreds of thousands of consumers through certificates and other 
notifications. When consumers called in response, they were led to believe they had been specially 
selected to receive one of several awards, ranging from a cash award (typically, $1,250) to a new car, 
the FTC alleged. In order to receive their pri^s, consumers were persuaded to authorize a "one-time" 
charge of up to $700 - often referred to as a shipping and handling fee - on their credit cards. The 
"award" consumers almost always received was a travel voucher Aat contained a number of 
additional costs and restrictions, making it nearly impossible to use, the FTC charged. 

'The defendants have each filed voluntary bankruptcy petitions, and the FTC filed a claim in each of 
the proceedings in the amount of $80 million. The bankruptcy courts now control all of the 
defendants' assets. The bankruptcy settlement negotiated by the FTC allows for the competii^ 
claims of other creditors against the defendants and sets fo^ the FTC's priority claim. Based on the 
formula in the settlement, the FTC could receive as much as $9.6 million for a consumer redress 
funi with another $1.7 million going to consumers who already are listed as creditors in the 
bankruptcy proceedings. 

The district court settlement would prohibit the defendants, in connection with any marketing 
program involving a premium incentive item, from misrepresenting: 

• the value, quality, nature or content of the good, service, or premium incentive item; 

• the value of the premium incentive item compart to the amount of money the consumer will 
pay; 

• the likelihood that any consumer will receive a specific premium incentive item; and 

• the terms or conditions governing any prize promotion, including whether the consumer must 
make a purchase or payment. 

In addition, the settlement would require the defendants, when engaging in telemarketing, to di^lose 
at the beginning of the initial contact with consumers the fact that they are selling goods or services. 
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Moreover, before the consumer pa}^ the defendants must clearly and conspicuously disclose all 
material tenns and conditions of lbs offer, includii^ any necessary payments the consumer must 
make, procedures they must follow to obtain the premium item, the defendants' refund policy or the 
fact that they have no such policy and, when a consumer asks, fte reasonable retail value of die 
premium item. 

The settlement also would require the defendants to take reasonable steps to monitor any entities 
engaged in a telemarketing sales program to which they are providing assistance, in order to ensure 
that die entities are complying with die above provisions, and to terminate their relationship with 
anyone who repeatedly violates these provisions. Further, the defendants would be prohibited from 
providing assistance -- including supplying goods, services or premium incentive items; providing 
customer lists; and processing consumer crrfit card charges -- to entities that the defendants know or 
should know are making the false or misleading representations prohibited by the setdement. 

The settlement also prohibits the defendants from transferring their customer lists to third parties. 

Finally, there are various reporting and other requirements in the district court setdement that would 
assist the FTC in monitoring the defendants' compliance. 

The Commission vote to.approve the settlements for filing in die respective courts 

was 5-0. The bankruptcy settlement was approved by the U.S. Bankruptcy Courts for the Central 
District of California and the District of Nevada on Feb. 14 and 15, respectively. The setdement with 
the injunctive provisions was filed in the U.S. District Court for the District of Nevada, in Las Vegas, 
on March 1 5, and is subject to that court's approval. This case was handled by the FTC's Seattle 
Regional Office with assistance from the Nevada Attorney General's office, and the Houston, Texas, 
Better Business Bureau, among other entities. 

NOTE: These setdements are for settlement puiposes only and do not constitute an admission by the 
defendants of law violations. They have the force of law when approved by the courts. 

Copies of the settlements, as well as the November 1994 complaint detailing the FTC charges, are 
available from the FTC's Pidilic Reference Branch, Room 130, 6th Street and Pennsylvania Avenue, 
N.W., Washington, D.C. 20580; 202-326-2222; TTY for the hearing impaired 202-326-2502. To find 
out the latest news as it is announced, call the FTC NewsPhone recording at 202-326-2710. FTC 
news releases and other materials also are available on the Internet at the FTC's World Wide Web 
site at: http://www.ftc.gov 


(FTC FiieNo. X950016) 

(Civil Action No. U.S. District Court: CV-S-94-00967-HDM (RJJ)) 
Bankruptcy Court in the District of Nevada: 


• the Nishika companies: 

BK-S-94-24385 LBR 
BK-S-94-24479 LBR 
BK-S-94-244S0 LBR 
BK-S-94-24481 LBR 
BK-S-94-24386 LBR 
BK-S-94-24387 LBR 


• for Bentley and Fingarette: 
LA 9449865 VZ 
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LA 94-49863 VZ 
(nishika2) 

Search text: Dishika 
Document 2 of 4 
Title: Nishika, Ltd. 
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FOR RELEASE: APRIL 2, 1996 


2,682 VICTIMS OF CREDIT-CARD NUMBER 
TRAFFICKING SCHEME 
TO GET PARTIAL REFUNDS, FOLLOWING FTC 
LAW-ENFORCEMENT ACTION 


The Federal Trade Commission announced today that it has distributed funds out of a $292,500 
redress account to 2,682 consumers across the nation who were victimized as part of a telemarketing 
scheme in which the defendants allegedly were trafficking in consumers' credit card numbers. 
According to the FTC, the victims had agreed only to use a 3D camera on a free-trial basis, but the 
defendants already knew the consumers’ credit card numbers and each of the consumers' accounts 
was charged without their knowledge or authorization. The FTC obtained a settlement in the case 
agaitBt 10 corporations and four individuals. 'The settlement required the $292,500 redress payment 
and these funds have been used to send checks for $93.34 each to the consumers who suffered the 
largest losses at the hands of the defendants. 

'The FTC first announced the case in December 1994, when it filed both a complaint detailing alleged 
law violations and a settlement of those charges in federal district court. The FTC's complaint names 
Capital Club of North America, Inc.; Philip A. Herman Marketing Consultants, Inc.; List Marketing 
Management, Inc.; Subscription Services, Inc.; National Media Corporation; Media Arts 
Publications, Ltd.; Business Publicalions, Inc.; GLS Direct, Inc.; NIS of South Jersey, Inc. (both the 
New Jersey and Florida corporations); Philip A. Herman; Michael Salaman; Ross Housley and 
Rocco Petrucelli. The defendants do business primarily out of New Jersey and Peimsylvania. 

The FTC charged in the case that National Media and Media Arts, both infomercial producers, sold 
or rented their customer lists to third-party "service companies." 'The lists contained not only the 
customers ' names, addresses and telephone numbers, but also their credit card types, account 
numbers and expiration dates, and this credit information was provided to the service companies 
without the consumers' knowledge or consent. The roles of the other defendants included 
maintaining the lists, marketing diem to service companies, and conducting telemarketing calls on 
behalf of tte service companies, the FTC alleged. 

In addition to the redress payment, the settlements in the case permanently bar the defendants from 
providing confidential craiit-card account information to third parties, and require them to take steps 
to ensure that future clients for other credit-related lists are not engag^ in deceptive or unfair 
practices. 

Consumers receiving pro rata refunds were called on the phone and offered a 3D camera with the 
tend names NisWka, National Consumers Alliance or 3D Marketing, on a fiee-trial tasis. 
Consumers do not have to return the camera in order to get their refimd, althou^ consumers who 
already have received refunds from other sources will not receive refund checks from the FTC. 

Copies of the legal documents in this case are available from the FTC's Public Reference Branch, 
Room 1 30, 6th Street and Pennsylvania Avenue, N. W., Washington, D.C 20580: 202-326-2222; 
TTY for the hearing impaired 202-326-2502. To find out the latest news as ithappens, catl the FTC's 
NewsPhoi» at 202-326-2710. FTC news releases and other Arcuments dso are avaitele on the 
Internet at the FTC's World Wide Web Site at ktg>://www.Jtc.gov 


MEDIA CONTACT: 
Bonnie Jansen, 
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Office of Public Affairs 
202-326-2161 

STAFF CONTACT! 

Phil Rothschild, 

Bureau of Consumer Protection 
202-326-3012 

(FTC File No. 922 3355) 

(Civil Action No. 94-6335; U.S. District Court for the District of New Jersey, Trenton) 
(ca|K!lub2) 


Search text: nishika 
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Title: 2,682 Victims Get Partial Refund 


Copyright © 1997 Nets^pe Communicatioas Corporation. AH Rights Reserved. 




293 


EMBARGOED FOR 11:00 AM - OCTOBER 1. 1997 


FEDERAL , STATE LAW ENFORCERS, 

1,500 PRIVATE SECTOR VOLUNTEERS 
LAUNCH '*PROJECT MAIL BOX" 

Public Private Partnership Tackles Con Artists 
Who Prey On Seniors 

More than 1,500 private sector volunteers have joined a coalition of federal, state and 
local law enforcers to target direct mail con artists ^^1lo prey on senior citizens. The 
Federal Trade Commission, U. S. Postal Inspection Service, the National Association of 
Attorneys General (NAAG), 25 state Attorneys General and local law enforcement 
officials and AARP announced 1 90 law enforcement actions against fraudulent direct 
mail schemes, including one firm that used over 2(K) different business names and bilked 
consumers out of $ 1 00 million a year. 

"Even though we live in the hi-tech age, the old fashioned 'snail mail’ is still afavorite 
medium for con artists," said Jodie Bernstein, Director of the FTC’s Bureau of Consumer 
Protection. "Today we're announcing a four pronged, federal/state, public/private 
initiative to target the scammers who use the mails to con consumers. First, efforts by 
federal, state and local agencies have resulted in 190 law enforcement actions. Second, 
the FTC, Postal Inspection Service, state Attorneys General, NAAG and AARP have 
formed a strike force to collect and review direct mail for future law enforcement action. 
Third, AARP has announced a "Project Senior Sting" mail collection and ongoing 
state-wide "Project Senior Sting" efforts in 

Massachusetts and Arizona — where unsolicited mail is being turned over to law 
enforcement agencies to search for possible examples of fraud. Finally, in conjimction 
with the U.S. Postal Inspection Service, and the Yellow Pages Publishers Association, 
we’re launching a consumer education campaign to help consumers and small businesses 
spot mail fraud," she said. 

"AARP believes that the law enforcement actions announced today are an important step 
in the war against consumer fraud," said AARP ^sident Margaret A. Dixon. But it is 
equally important to educate consumers about these types of crimes to help them avoid 
brooming victims in the first place." 

The scams targeted in the law enforcement sweep coimed consumers with a range of 
deceptive claims, including misrepissentations that a mailing was from the government; 
deceptive claims that consumers have won something; misrepresentations that consumers 
have unclaimed assets; phony billing scams; bogus advance fee credit card offers; and 
false contest claims. 

"Those who target our mailboxes vdth fraudulent offers are cunning and clever. They 
play the numbera game," according to Winconsin Attorney General James E. Doyle, 
President of the National Association of Attorneys Generd. "If they send out enough 
offros and only a small number of consumers respond from each state, they can stiU make 
a bundle.” 

In one FTC case, a U.S. District Court issued a temporary restraining order, ordered an 
asset freeze and appointed a receiver to oversee die business assets of National PC 
Systems, of Encino, Cdifomia, and its principals. The FTC charged that the company 
sent mmlings that appeared to be bills for computer service contracts to organizations that 
had not ordered these services, including churches and non-ixofit organizations. Many 



294 


mailings indicate that they are "renewals" or "upgrades of service" to previous contracts, 
or warn that an account is "past due." The defendants also deceptively claim to have 
"1200 convenience centers located Coast to Coast" and list a local or regional return 
address. Their solicitations provide an 800 number for consumers to call for "unlimited 
maintenance and repair service" including assistance by telephone. 

Many organizations mistakenly paid the defendants hundreds of dollars after receiving 
the deceptive mailings. Other organizations purposely paid them to receive the promised 
services. 

According to the FTC, the defendants rarely if ever, provided any of the services 
promised. In fact, the complaint states that lehim addresses on die defendants mailings 
are actually leased mail drops, not service facilities; the defendants' 800 number that 
organizations call in attempt to recover dieir ftinds or seek services, lands the 
organization in what one called a "phone mail jail"; and rather than "1200 convenience 
centers," defendants operate out of one location, in Encino, California. 

The FTC is seeking to bar future violations by National PC and its principals and obtain 
reiess for consumers who lost money. The U. S. Postal Inspection Service provided 
invaluable assistance to the Commission on this case. 

The FTC also expects to file a federal court setdement in another case in the near future 
widi Direct American Marketers, Inc. (DAMI). DAMI sent mail to consumers using 
more tlwn 200 different company names. Many of the names, such as "Awards Claim 
Center," "Consumer Cash Claims," and "PriM Transfer Sweepstakes," suggested that 
DAMI was a sweepstakes judging or payout operation. Their mailings notified 
consumers ^at they had won prizes or cash awards. Using statements like, 

••THIS DOCUMENT CONFIRMS AND GUARANTEES YOUR A WARD IN A 
NATIONAL SWEEPSTAKES. " and 

••PLEASE CONTACT OUR OFFICE AT ONCE. WE ARE HOLDING A 
$15,000 CERTIFIED AWARD CHECK WHICH MUST BE CLAIMED 
BEFORE THE END OF THE CURRENT DISBURSEMENT PERIOD , " 

DAMI directed consumers to call a 900 number to redeem their prize. What consumers 
got for making the call was a $25 phone bill and the chance to enter s eepstakes in 
which the odds of winning the grand prize were about one in five million, according to 
the FTC. In fact, "in virtually all cases," consumers won either one dollar or no prize at 
idl, the FTC complaint says. To setde the FTC charges, DAMI and its president, Anthony 
C. Brown, will be barred from engaging in any prize promotions that involve pay-per-call 
services in the future. In addition, they will pay $500,000 for consumer redress. Four 
state Attorneys General also have sued or s^ed with the defendant. 

The Commission votes to file the FTC cases were 4-0. 

The National PC Systems case was filed in U.S. District Court for the Central District of 
California, in Los Angeles. 

NOTE: The Commission files a complaint when it has "reason to believe" that the law 
has been or is being violated, and it appears to the Commission that a proceeding is in the 
public interest. The complaint is not a finding or ruling that the defendant has actually 
violated the law. The case will be^cided by the court. 


Copies of the legal documents In the FTC cases , an FTC Tip Sheet, " Is There A Bandit in Your 
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Mailbox?” and a Business Alert ” When Yellow Pages Directories Are Bogus" are available on 
Uie Internet at the FTC's World Wide Web site at: i)t^://www.nc.gov ana also from tiie FTC's 
Pubifc Reference Branch, Room 130, 68t Sfreet and Pennwtvania Avenue. N.W., Washington, 
D.C. 20580; 202-^-2222; TTY ^ ^e h^lng impa^d 202-326-2502. To Imd out ttie 
news as it is annourx^d, caii the FTC Newsf^icme recoding at 202-326-2710. 

MEDIA CONTACT: 

Claudia Bourne Farrell 
(Mce of PtAMc A^rs 
202-^6-2181 

STAFF CONTACT: 

Bureau of Consumer Profecfron 
Coilot Guerard 
202-326-3338 

Project Mailbox 
Hugh G. Stevenson 
202-326-3511 

Elaine D. Koiish or Maureen EnrIgM 
202-326-3042 or 2<S-326-316Q 

(National PC Systems) 

(FTC File No. 962 3232 (DAMI)) 

(FTC File No. 972-3129 (National PC Systems/Checkwriter Systems)} 

(malllK}x) 


Search text: Direct American 
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Title: PROJECT MAIL BOX 
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FOR RELEASE: 3 P.M., FEBRUARY 24, 1993 


FTC ENFORCEMENT NET CAPTURES TWO MORE CLUSTERS 
OF TELEMARKETING CCMPANIES BASED IN LAS VEGAS 
Allegedly deceptive prize-schemes hit elderly, others nationwide 

A federal district court has ordered two major clusters of 
Las Vegas, Nevada-based telemarketing companies and their prin- 
cipal officers, charged by the Federal Trade Commission with 
engaging in deceptive prize-promotion schemes, to halt the chal- 
lenged sales practices. The court also froze the defendants* 
assets to preserve funds for consumer redress. According to the 
FTC, the defendants falsely represented to considers across the 
nation that they had won valuable prizes, and then used a variety 
of misrepresentations to get the consumers to purchase cosmetics, 
vitamins, "environmentally safe" cleaning products, water puri- 
fiers or other products . The defendants also aided and abetted 
other telemarketers engaging in similar deceptive sales practices, 
the FTC charged, adding that the schemes have been particularly 
successful in victimizing elderly consumers. 

These cases follow on the heels of a 1992 FTC case against a 
third major Las Vegas-based cluster of telemarketing companies 
that allegedly used a similar prize-promotion scheme. The defen- 
dants in that case, led by Pioneer Enterprises, Inc., recently 
agreed to halt the practices challenged by the FTC and to pay $1.5 
million in consumer redress as part of an agreement to settle the 
FTC charges. 


- more - 

Las Vegas Telemarketers — 02/24/93) 

Defendants named in the cases being announced today are: 

1. Sierra Pacific Marketing, Inc., which also does business as 
American Premier Products; Legacy Unlimited, Inc., of Nevada 
and Legacy Unlimited, Inc., of Arizona; Steven Morris Rowe, 
president of both Sierra Pacific and Legacy-Nevada, and a co- 
owner of Legacy-Arizona; Gary D. Hosman, vice president of 
Sierra Pacific; and Robert Morris Rowe, a director of Legacy- 
Nevada and president of Legacy-Arizona (collectively. Sierra 
Pacific) . 

2. A cluster of companies, including S.E.C. Enterprises, Inc.; 
National Health Care Associates; Future World, Inc.; American 
Health Associates, Inc.; AA Investments, Inc.; New Image Way; 
S.E.C. Enterprises Sales Inc.; and Security Printing, Inc.; 
as well eight other individuals, including Denny Ray Mason 
and Benedict Spano, who are officers, directors or managers 
of the above-named firms (collectively, Denny Mason) . 

According to the FTC complaints detailing its allegations in 
the cases, the defendants have mailed consumers "Certificate [s] of 
Award Guarantee" or made unsolicited telephone calls or both, in 
which they stated that recipients had been selected to receive one 
of four or five listed prizes or awards as part of special promo- 
tions. At that point, the defendants allegedly launched into a 
deceptive pitch to entice the consumers to purchase various types 
of merchandise in order to receive their prizes . 

In the course of this sales pitch, the defendants allegedly 
misrepresented to consumers the value of the awards, or told them 
they had won the most valuable prize — typically a car — worth 
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thousands of dollars and certainly more than the purchase price of 
the merchandise. For example, the FTC charged in one of the 
complaints, almost all consumers received the least valuable prize 
— typically a watch or jewelry, for which the defendants had paid 
less than $60. 

Consumers who fell prey to the schemes initially spent $399 
or more, but some have spent thousands in a single transaction and 
tens of thousands in the course of sijbsequent dealings with the 
companies, the FTC alleged. 

That *s because consumers who initially purchased merchandise 
were solicited again — or "reloaded" — to buy even more, the FTC 
alleged. The defendants falsely told these consumers that they 
were more likely to win a really valuable prize in the "advanced 
level” of the promotion — as long as they bought more merchan- 
dise, the FTC charged. The consumers often spent thousands of 
dollars more in the hope of winning a fabulous prize, but typi- 
cally received only prizes of nominal value, such as inexpensive 
Las Vegas Telemarketers — 02/24/93) 

jewelry or home electronics products, the FTC charged. For 
instance, the FTC told the court, one consumer described the "big- 
screen projection system" he received as a large, clear sheet of 
plastic that was supposed to be placed in front of the consumer’s 
current television to magnify the picture. 

Moreover, the defendants used sales techniques that were 
particularly successful with elderly consumers, the FTC alleged. 
These techniques included placing repeated calls to consumers who 
initially declined to. purchase — in some cases> several times an 
hour or on a daily or weekly basis for weeks — and threatening 
legal action when consumers tried to cancel their orders. 

The misrepresentations made by the defendants, their failures 
to disclose material -information to consumers, and their assis~ 
tance to other telemarketers engaging in the same deceptive prac- 
tices, all -constitute violations of the FTC Act, the FTC charged. 

Upon filing of the FTC complaints, the court immediately 
granted temporary restraining orders halting the challenged 
practices and freezing all defendants’ assets, pending hearings on 
the FTC's requests for preliminary injunctions. The preliminary 
injunctions would continue the conduct prohibitions and asset 
freezes until after the trials. The FTC is seeking permanent 
injunctions and redress for injured consumers. 

The additional individuals named in the Denny Mason complaint 
are Anthony Della-Iacono, also known as Anthony Della, president 
of National Health Care Associates; Fletcher McKamie, secretary/ 
treasurer of National Health Care Associates; Michael Minetti, 
president of American Health Associates, Inc; Pat Brett, secre- 
tary/treasurer of New Image Way; Ricky Mason, manager of National 
Health Care Associates; Randy Mason, also manager of National 
Health Care Associates; and David Jordan, president of S.E.C. 
Enterprises Sales. Denny Mason is listed as an officer or direc- 
tor of S.E.C. Enterprises, Inc., American Health Associates, Inc., 
New Image Way, Future World, Inc., and National Health Care Asso- 
ciates. Benedict Spano is named as an officer or director of New 
Image Way, Amerian Health Associates, Inc. and AA Investments. 

In addition to the Las Vegas operations. Sierra Pacific also 
operated telemarketing rooms in Fort Smith and Little Rock, Arkan- 
sas; Tulsa, Oklahoma; and, doing business as American Premier 
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Products, in Atlanta, Georgia. In the past, it allegedly has 
operated rooms in Colorado Springs, Colorado; Tempe, Arizona; and 
Portland, Oregon. 

The FTC filed its complaints under seal in U.S. District 
Court for the District of Nevada, in Las Vegas, on Feb. 22. The 
seal was lifted this afternoon. A hearing on the motion for a 
Las Vegas Telemarketers — 02/24/93) 

preliminary injunction is set for March 1. The Denny Mason case 
is being handled by the FTC's Denver Regional Office, and the 
Sierra Pacific case is being handled by the FTC's Seattle Regional 
Office. The Nevada Division of Consumer Affairs/Telemarketing 
Unit substantially aided the FTC in these investigations, as did 
the Federal Bureau of Investigation and the Postal Inspection 
Service in Las Vegas. The Arkansas Attorney General, as well as 
the Attorneys General of Arizona, Idaho, and Oregon assisted the 
FTC in the Sierra Pacific investigation. The Attorney General of 
Louisiana has provided substantial assistance in the Denny Mason 
case, which also was aided by Attorneys General from California, 
Oklahoma, and Texas; the Santa Clara County District Attorney's 
Office in California; and Postal Inspection Service offices in San 
Diego and Phoenix. The Commission vote to file the complaints was 
5-0. 

NOTE; The Commission files a complaint when it has "reason to 
believe" that the law has been or is being violated, and it 
appears to the Commission that a proceeding is in the public 
interest. The complaint is not a finding or ruling that the 
defendant has actually violated the law. The case will be decided 
by the court . 

Copies of the complaints, and the FTC news release and court 
documents in the Pioneer Enterprises case, are available from the 
FTC's Public Reference Branch, Room 130, 6th Street and Pennsyl- 
vania Avenue, N.W,, Washington, D.C. 20580; 202-326-2222; TTY 202- 
326-2502. 

# # # 

MEDIA CONTACT; Bonnie Jansen, Office of Public Affairs 

202-326-2161 

STAFF CONTACT: For Donny Mason: 

Claude C. Wild or Jeff Dahnke 
Denver Regional Office 
1405 Curtis Street, Suite 2900 
Denver, Colorado 80202-2393 
303-844-2271 

For Sierra Pacific: 

Robert J. Schroeder or Tracy S. Thorleifson 
Seattle Regional Office 

2806 Federal Building, 915 Second Avenue 
Seattle, Washington 98174 
206-220-6350 

FTC File Nos.; D«my Mason — 922 3215 

Sierra Pacific — 922 3368 
Civil Action Nos.: Denny Mason — CV-S-93-135-PMP 

Sierra Pacific — CV-S-93-134-PMP 


(dm-sierr) 
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FOR RELEASE: APRIL 20 , 1994 

FTC SETTLEMENT IN "PRIZE" SCHEME NETS $900,000 IN REDRESS, 
PERMANENTLY BARS THREE FROM SIMILAR PROMOTIONAL EFFORTS 

Three men who were defendants in a Federal Trade Commission 
lawsuit filed last year to shut down a Las Vegas-based "prize" 
scheme which used allegedly deceptive claims to get consumers to 
purchase a variety of merchandise, would be barred from partici- 
pating in any prize-promotion marketing program in the future, 
under a settlement with the FTC. The eight corporate and nine 
individual defendants in the case also have agreed to pay the FTC 
$900,000 to be used for redress to consumers — many of them 
elderly — and to be bound by numerous restrictions and 
disclosure requirements on future telemarketing efforts, as part 
of the settlement. 

Defendants in the case are Denny Ray Mason, Benedict Spano, 
and Anthony Della lacono, the three who have agreed not to 
participate in any way in a promotional scheme offering prizes to 
consumers, and: S.E.C. Enterprises, Inc., National Health Care 
Associates, AA Investments, New Image Way, Future World, Inc. 
American Health Associates, Inc., S.E.C. Enterprises Sales, Inc., 
Security Printing, Inc., Michael Minetti, Patrick Brett, David 
Jordan, Ricky Mason, Randy Mason and Fletcher McKamie. 

According to the February 1993 FTC complaint, the defendants 
mailed consumers certificates and made unsolicited telephone 
calls, telling consumers they had won one of four or five listed 
prizes (one of which often was a car) as part of special promo- 
tions. The ensuing sales pitch to entice consumers to purchase 
the promoted merchandise allegedly included a host of deceptive 
claims, including misrepresentations as to the value of the 

- more - 

Denny Mason — 04/20/94) 

prizes — which typically turned out to be watches or jewelry, 
for which the defendants had paid less than $60 each. The FTC 
alleged that consumers initially spent $399 or more, but some 
spent thousands when they were solicited to buy again — or 
"reloaded" — before they had a chance to see the first prize 
they had won, based on alleged promises that the additional 
purchases would make them more likely to win even more valuable 
prizes. One of these "advanced-level" prizes was a "big screen 
projection system," which turned out to be a large, clear sheet 
of plastic to be placed in front of a television set to magnify 
the picture, the FTC told the court. 

The defendants also allegedly aided and abetted other 
telemarketers engaging in similar deceptive sales practices, the 
FTC charged. The products being sold included cosmetics, 
vitamins and water purifiers. 

The proposed consent judgment to settle these charges, which 
includes the $900,000 redress payment, requires the court's 
approval to become binding. As noted above, the settlement also 
would permanently bar Mason, Spano and lacono from participating 
in, or assisting others in any way to run, a prize promotion 
scheme. This would include any scheme that involves any tele- 
marketing sweepstakes or other contest where a prize or gift is 
offered, whether or not the defendants are trying to sell a 
product or service . 

In addition, the settlement would prohibit all 17 defendants 
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from engaging in, or assisting others in, any telemarketing 
scheme that misrepresents anything about the "prize," the 
likelihood of, or conditions for, receiving it, or the consumers’ 
ability to get a refund. Further, in connection with any 
telemarketing promotion they run, the defendants would be 
required to have their own merchant account before accepting any 
consumer credit-card purchase, and to ship any purchased goods 
within 30 days. They also would be prohibited from asking 
consumers to provide photographs or testimonials unless they have 
shipped the consumers' orders at least 10 days prior, and from 
resoliciting consumers before the consumers receive their first- 
round prizes or merchandise or within 45 days after asking 
consumers for a photograph or testimonial. 

The settlement also would require the defendants to disclose 
in any future telemarketing effort: 

— at the outset of their initial contact with a customer, 
the fact that it is a sales presentation; 

— before obtaining a consumer’s credit-card information or 
agreement to purchase, all material terms and conditions of 

(Denny l^son — 04/20/94) 

the promotion, including the refund policy and instructions, 
and the fact that consumers are under no obligation to 
purchase in order to receive their prize; 

— when making representations about the value of a prize or 
when consumers ask about the value, the actual cost of the 
item to the defendants; and 

— when asked by consumers, the odds of receiving a specific 
prize. 

Any solicitation material the relevant defendants mail in 
connection with a promotion where they offer some item to induce 
consumers to make a purchase, would have to clearly and 
conspicuously state, "If you respond to this solicitation, you 
will be asked to make a purchase." 

Finally, the settlement would require the defendants to 
monitor that their employees and clients are complying with the 
terms of the order and to fire, or stop providing services for, 
any employee or client in violation. 

The Commission vote to file the proposed settlement was 5-0. 
It was filed in U.S. District Court for the District of Nevada, 
in Las Vegas, on April 15, 1994. The FTC's Denver Regional 
Office is handling the case. 

NOTE: This consent judgment is for settlement purposes only and 

does not constitute an admission by the defendant of a law 
violation. Consent judgments have the force of law when signed 
by- the judge. 

A free FTC fact sheet for consumers titled "Prize Offers" 
offers tips on avoiding scams. Copies of the fact sheet, as well 
as the settlement and other documents associated with this case, 
are available from the FTC's Public Reference Branch, Room 130, 
6th Street and Pennsylvania Avenue, N.W., Washington, D.C. 20580; 
202-326-2222; TTY for the hearing impaired 202-326-2502. 


« # » 
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MEDIA CONTACT: Claudia Farrell, Office of Public Affairs 

202-326-2161 

STAFF CONTACT: Jeffery T. Dahnke, Denver Regional Office 

1405 Curtis Street, Suite 2900 
Denver, Colorado 80202-2393 
303-844-2271 
(FTC Matter No. X930022) 

(Civil Action No. CV-S-93-00135-PMP- (LRI.) ) 

(denny2) 


Search text: denny mason 

Documents of 3 

Title: Denny Mason - 04/94 


Copyiight © 199? Netscape Communications Corporation. AH Rights Re^rved. 



303 


FOR RELEASE: JULY 24, 1992 FTC SUES NEVADA TELEMARKETERS OF WATER 
PURIFIERS, VITAMINS: Charges firms with running 900-number prize-promotion scam and 
assisting other deceptive schemes A federal court has issued an order temporarily halting a 
prize-promotion telemarketing scheme allegedly run by Pioneer Enterprises, Inc., of Las Vegas, 
Nevada, and five other companies, following Federal Trade Commission charges filed in the court 
earlier this \wek. The FTC alleged in its complaint that Pioneer, which also does business under a 
number of other names, made unsolicited calls and mailed notifications to consumers stating they 
had won a valuable award such as a vacation trip, a car, cash or jewelry. The defendants then 
allegedly made numerous false and misleading statements in order to induce the recipients to 
purchase vitamins, water purifiers, or other merchandise at prices ranging fi’om several hundred to 
several thousand dollars — prices that exceeded the value of the prize awards, according to docu- 
ments filed in court along with the FTC complaint. Further, the FTC charged, the defendants aided 
and abetted other telemarketers in running similar schemes to market their products. The FTC 
complaint names Pioneer Enterprises, which also does business as Vita Tek Marketing, Pro Life 
Marketing, 21st Century II, and Sunshine Promotions; 21st Century Marketing, Inc., of Las Vegas; 
Great Western Printing, Inc., of Las Vegas; Regency Market- ing Enterprises, Inc., with its last 
known place of business in Kenmore, New York; Premier Marketing of America, Inc., with its last 
known place of business in Buffalo, New York; VitaSystems Enterprises, Inc. of Buffalo, New York; 
and Richard J. Secchiaroli and Christopher A. Easley, both of Las Vegas and both officers of one or 
more of these companies. - more - Pioneer EnterpriseS"07/24/92) According to the complaint, the 
defendants have conducted a nationwide prize-promotion marketing program to sell various 
merchandise, including water purifiers, air purifiers and vita- mins, since at least 1988. The 
defendants allegedly have made unsolicited telemarketing calls to consumers, or sent fiiem mailers 
with telephone numbers to call, telling the recipients they have won one or more "major awards," 
including a Cadillac, $5,000 in cash, a Hawaiian vacation or a diamond watch. During the tele- 
phone convereation, the complaint states, the defendants have reiterated the promise of the award and 
then delivered a sales pitch to induce the consumers to purchase fire defendants' mer- chandise in 
order to receive their award. In some cases, the FTC ch^ged, the defendants have used 900 numbers 
or other pay-per- call exchanges, telling consumers tlmt, by calling such a number, they can receive 
their promis^ award without purchasing the merchandise. In the course of this telemarketing, the 
defendants allegedly made numerous false statements, including that: — consumers had been 
specially selected to receive an "award" or "major award"; — consumers can get their awards without 
purchasing the merchandise; - the value of the awards exceeds the price of the merchandise; and ~ 
consumers will receive a car or another comparatively desirable award, rather than one of the less 
desirable awards, if they buy the defendants' merchandise. In an additional count against the 
defendants, the FTC charged that, in contracting with oUter telemarketers to provide marketing and 
distribution services — including the processing of consumer credit card charges — the defenders 
rided and abetted these telemarketers to engage in similar deceptive practices. The FTC asked the 
court to issue preliminary and permanent injunctions prohibiting the challenged practices, ^d to 
fieeze the defendants' assets to preserve any funds for consumer redress. The complaint was filed 
under seal in U.S. District Court for the District of Nevada, Southern Division, in Las Vegas, on July 
20. The seal was lifted late July 23. NOTE: The Commission files a complaint when it has "reason to 
believe" that the law has been or is being violated, and it appears to the Commission that a 
proceeding is in the public interest. The complaint is not a finding or ruling that the defendant has 
actually violated the law. The case will be decided by the court, pioneer Enterprises— 07/24/92) 

The FTC has developed consumer fact sheets titled "Prize Offers" and "Fraud by Phone" to help 
consumers evaluate these types of marketing practices. Free copies are available by writing the FTC's 
Public Reference Branch, Room 130, 6th Street and Pennsylvania Avenue, N.W., Washington, D.C. 
20580; 202-326- 2222; TTY 202-326-2502. Copies of the complaint in this case dso are available 
from that address. # # # MEDIA CONTACT: Bonnie Jansen, Office of Public Affairs 202-326-2161 
STAFF CONTACT: Eileen Harrington, Division of Marketing Practices, 202-326-3127 (FTC File 
No.: 922 3058) (Civil Action No.: 92-615-LDG-RJJ) (pioneere) 
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FOR RELEASE: SEPTEMBER 13, 1993 

46,000 CONSUMERS TO SPLIT MORE THAN $1 MILLION IN REFUNDS 
FOLLOWING FTC CASE AGAINST PRIZE-PROMOTION TELEMARKETING SCHEME 

More than 46,000 consumers will receive partial refunds 
totalling $1.14 million from the proceeds of a Federal Trade Com- 
mission lawsuit settlement with several telemarketers based mostly 
in the Las Vegas area. The FTC had charged Pioneer Enterprises, 
Inc. and several other fims in July 1992 with engaging in a 
deceptive prize-promotion telemarketing scheme to induce consumers 
to buy a variety of merchandise, including vitamins and water 
purifiers, and with assisting other telemarketers to run similarly 
deceptive schemes. The refund checks being mailed this week range 
from $5 to more than $600, and are being sent to consumers in all 
50 states and the District of Columbia. 

The FTC complaint spelling out the charges against Pioneer 
and the other defendants alleges that, beginning in 1988 or 
earlier, the defendants were mailing notifications and placing 
unsolicited telephone calls to consimers, in which they stated 
that each consumer had won a valuable award. The promised awards 
included luxury cars, cash, jewelry, and Hawaiian vacations, the 
FTC said. 

According to the complaint and other documents filed in the 
case, when consumers responded to the notifications, the defen- 
dants made numerous false and misleading statements to get the 
consumers to purchase various. merchandise at prices ranging from 
hundreds to thousands of dollars. Contrary to the defendants' 
alleged claims, these prices far exceeded the value of the prizes 
typically awarded. 


- more - 

Pioneer Redress — 09/13/93) 

The defendants also allegedly provided other telemarketers 
engaging in similar schemes with marketing, order . shipment, 
credit-card processing and customer services, the FTC said. 

In addition to Pioneer, which does business as Vita Tek, Vita 
Tek Marketing, Pro Life Marketing, 21st Century II, and Sunshine 
Promotions, the FTC complaint named 21st Century Marketing, Inc.; 
Great Western Printing, Inc.; Regency Marketing Enterprises, Inc.; 
Premier Marketing of America, Inc.; VitaSystems Enterprises, Inc.; 
and company officers Richard J. Secchiaroli and Christopher A. 
Easley. 

The defendants agreed to settle the FTC charges under a 
consent judgment announced last December that required them to pay 
$1.5 million in redress and that places strict prohibitions and 
requirements on their future telemarketing and direct mail 
activities. The settlement also requires them to take steps to 
assure that other telemarketers or direct mailers with whom they 
deal comply with the settlement. 

Copies of other news releases and the legal documents 
associated with this case are available from the FTC’s Public 
Reference Branch, Room 130, 6th Street and Pennsylvania Avenue, 
N.W., Washington, D.C. 20580; 202-326-2222; TTY for the hearing 
impaired 202-326-2502. 


# « # 
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MEDIA CONTACT: Bonnie Jansen, Office of Public Affairs 

202-326-2161 

STAFF CONTACT: Eileen Harrington, Bureau of Consumer Protection 

202-326-3127 
or 

Sarah Reznek, 202-326-2213 

(FTC Matter No. X920055) 

(Civil Action No. 92-614-LDG-RJJ) 

(Pioneer3) 
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FOR RELEASE: DECEMBER 2, 1992 

NEVADA TELEMARKEtTERS WOULD PAY $i:5 MILLION IN CONSUMER REDRESS 
TO SETTLE FEDERAL TRADE COMMISSION CHARGES 

Pioneer Enterprises, Inc., of Las Vegas, Nevada, five other 
companies and two individuals who allegedly ran a deceptive 
prize-promotion telemarketing scheme to induce consumers to buy a 
variety of merchandise have agreed to pay $1.5 million to settle 
Federal Trade Commission charges in connection with the scheme. 

The proposed settlement, which must be approved by the 
court, also contains strict prohibitions and requirements on the 
defendants* future telemarketing and direct mail activities. 

One provision would prohibit the defendants from misrepresenting 
their products or the "prizes" or "awards" they offer to promote 
such products. The FTC had alleged that, in addition to running 
their own scheme, the defendants aided and abetted other telemar- 
keters to run similar deceptive schemes. Thus, the settlement 
also would require the defendants to take steps to assure that 
other telemarketers or direct mailers they deal with comply with 
the order. 

The settlement stems from FTC. charges filed in July against 
Pioneer, which also does business as Vita Tek Marketing, Pro Life 
Marketing, 21st Century II, and Sunshine Promotions; 21st Century 
Marketing, Inc., of Las Vegas; Great Western Printing, Inc., of 
Las Vegas;, Regency Marketing Enterprises, Inc., with its last 
known place of business in Kenmore, New York; Premier Marketing of 
America, Inc., last known to operate out of Buffalo, New York; 
VitaSystems Enterprises, Inc. of Buffalo; and Richard J. 
Secchiaroli and Christopher A. Easley, both of Las Vegas and both 
officers of each of these companies. 

The FTC alleged in its complaint detailing the. charges that, 
beginning in 1988 or earlier, the defendants made unsolicited 
calls and mailed notifications to consumers, stating that the 
consumers had won valuable awards such as a luxury car, cash, 

- more - 

Piozmer Enterprises — 12/2/92> 

jewelry,, or a Hawaiian vacation. When consumers responded to the 
notifications, the defendants allegedly made numerous false and 
misleading statements to induce the consumers to purchase vita- 
mins, water purifiers, or other merchandise at prices ranging from 
hundreds to thousands of dollars — prices that far exceeded the 
value of the prizes typically awarded, according to documents 
filed in court along with the FTC complaint. Among the services 
the defendants allegedly provided to other telemarketers engaging 
in similar schemes, the FTC alleged, were marketing, order 
shipment, credit-card processing, and customer services. 

The FTC filed its complaint on July 20, and the court 
immediately issued a temporary restraining order prohibiting the 
defendants from deceptively operating the prize-promotion scheme 
and freezing all of the defendants* assets. 

The proposed consent judgment settling the FTC charges 
pertains to all telemarketing, direct mail, and "fulfillment" 
services in which the defendants engage in the future. Fulfill- 
ment services include any services the defendants provide to other 
telemarketers or direct marketers to help them sell their pro- 
ducts, including mailing solicitations, providing telephone sales 
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scripts, offering or providing incentive "prizes” or "awards," and 
arranging for the processing of their credit-card charge slips. 

First, the proposed order contains a general prohibition on 
the making of any false or misleading statement about any product, 
service, or incentive items the defendants offer, and specifically 
prohibits false or misleading claims concerning the following, 
among other features: 

— the quality or value of such items? 

— the terms or conditions under which the items are 
available to consximers; 

— that any consumer can receive an incentive item with no 
obligation to purchase something else? or 

— that the value of any incentive item is equal to or 
exceeds the amount of money consumers have to pay for other 
products to receive the incentive item? or 

— that any consumers will receive any specific incentive 
item. 

The proposed consent judgment also contains various disclo- 
sure requirements. It would require the defendants to disclose in 
any prize-promotion telephone call or mail solicitation that the 
Pioneer Enterprises — 12/2/92) 

prize is being offered in connection with a sales promotion. In 
addition, the defendants would have to disclose the following at 
the time they initially contact consumers, whether by mail and/or 
telephone : 

— all material terms and conditions of the promotion; 

-- the duration of the promotion? 

— how long it will take to determine which recipients will 
receive which incentive items; 

-- the particulars of any refund policy they offer, including 
procedures for obtaining refunds and any deadlines that 
apply. 

The defendants also would have to ship merchandise within 30 
days of receiving a properly ccmipleted order from a consumer, 
under the proposed order. 

Further, the defendants would be required to monitor their 
employees to ensure the employees are not violating the above 
provisions, and would be required to fire any person who the 
defendants know, or should know, has violated the settlement 
provisions three times within an 18-month period. All consumer 
complaints would have to be investigated and resolved promptly, 
under the proposed consent judgment. 

In dealing with other telemarketers or direct mailers, the 
defendants would be prohibited from engaging in factoring — using 
a merchant account in their name to process credit-card transac- 
tions from customers of other companies that do not have merchant 
accounts — and from knowingly aiding and abetting others in 
engaging in conduct that would violate the order. The defendants 
would be required to check out potential telemarketing or direct 
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mail clients to determine the nature of their products, services 
or incentive items, as well as the truthfulness of the claims 
they'll be making and whether their business practices would 
violate the order. 

Moreover, the order would, require the defendants to obtain a 
signed written contract from all clients for whom they perform 
telemarketing, direct mail or fulfillment services. This contract 
would require the clients to follow the conduct prohibitions and 
disclosure requirements spelled out above. The order also would 
require the defendants to monitor their clients' business prac- 
tices. And the defendants would have to terminate their rela- 
tionships with any clients who fail to terminate employees who 
violate the order three times within an 18-month period. In 
addition, the defendants would be required to investigate any 
(Pioneer Enterprises — 12/2/92) 

consumer complaints they receive about their clients, and would be 
prohibited from providing services for two years to any clients 
they know are violating the order. 

The $1.5 million payment would be due to the FTC within 10 
days after the judge approves the settlement. 

Finally, the proposed consent judgment would require the 
defendants to "seed" any customer lists they sell to other 
marketers with names provided by the FTC. Thus the FTC-named 
persons would receive copies of solicitations sent out by the 
defendants' future clients and the FTC could determine their 
compliance with the settlement. The settlement also would require 
the defendants to tell the FTC the names of any third parties to 
whom they provide solicitation lists. 

The proposed consent judgment was filed in U.S. District 
Court for the District of Nevada, Southern Division, in Las Vegas, 
this morning. It is subject to the court's approval. 

NOTE: This consent -judgment is for settlement purposes only and 
does not constitute an admission by the defendant of a law 
violation. Consent judgments have the force of law when signed by 
the judge. 

Copies of the proposed consent judgment, as well as the 
previous news release issued in connection with this case, are 
available from the FTC's Public Reference Branch, Room 130, 6th 
Street and Pennsylvania Avenue, N.W., Washington, D.C. 20580; 202- 
326-2222; TTY 202-326-2502. 


# # « 

MEDIA CONTACT: Bonnie Jansen, Office of Public Affairs 

202-326-2161 

STAFF CONTACT: Eileen Harrington, Division of Marketing 

Practices, 202-326-3127 
or 

Mamie Kresses, Division of Marketing 
Practices, 202-326-2070 

(FTC Matter No. X920055) 

(Civil Action No.: 92-615-LDG-RJJ) 

(Pioneer2) 
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^ G A O 

^ AeMwinuhiitty » Integrity * Belliblllty 

United States General Accounting Office General Government Division 

Washington, DC 20548 


November 4, 1999 

The Honorable John M. McHugh 
Chairman, Subcommittee on the 
Postal Service 

Committee on Government Reform 
House of Representatives 

Dear Mr. Chairman: 

As you requested, we are sending our respon:^ to four questions you asked 
following our testimony at the Subcommittee’s August 4, 1999, hearings on the issue 
of deceptive mail. If you need further information or have additional questions about 
our responses, please call me on (202) 512-8387 or my assistant director Gerald 
Barnes on (202) 512-4228. 

Sincerely youre, 

^ ^ ^ 

Bernard L Ungar 
Director, Government Business 
Operations Issues 

Enclosure 

cc: The Honorable Chaka Fattah 
Ranking Minority Member 
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Enclosure 

GAO Responses to Questions from 
the Chairman, House Subcommittee 
on the Postal Service, Concerning 
Deceptive Mail Issues 

Question 1. Given your conclusion that consumers’ problems appear substantial, do you 
believe that one of the various federal agencies should take the lead in developing a 
centralized database so as to ensure we have comprehensive data on these problems? t\Tiat 
would be the benefits, if any, of a centralized entity to coordinate consumer problems in this 
area? Costs? Do you believe that such an approach is important in assessing how any 
legislation we may pass in this areals working? 

GAO response. Based on our work, we believe that the Federal Trade Commission (FTC) 
could serve a leadership lole in mmntaining a central database to collect and maintain 
comprehensive data on consumers’ problems with deceptive mail. Moreover, we believe that 
FTC’s Consumer Information System (CIS) could serve as the central database. The purpose 
of CIS is to collect and maintain various data related to consumers’ complaints on a wide 
range of topics, including not only deceptive mail but also such topics as (1) creditor debt 
collection, (2) home repair, and (3) investments. CIS receives such information not only from 
consumers but also from various federal, state, and local government agencies and non- 
governmental organizations that deal with such complaints. In addition, specific CIS data are 
used by law enforcement organizations and officials to assist them in fulfilling their law 
enforcement duties. Various officials from federal, state, and local agencies and non- 
governmental organizations, such as the National Fraud Information Center, told us that they 
believed that FTC was tlie most appropriate source for obtaining consumer complaint data 
related to deceptive mail. We discussed the opinions of these officials with an FTX) official 
who told us that he believed that CIS could serve as the central database for receiving 
information on consumers’ complaints about various types of deceptive mail. 

We believe that a central database that includes comprehensive Information on consumers’ 
complaints could result in significant benefits. For instance, a central database could help 
various federal, state, and local agencies and non-govemmental organizations, such as FTC, 
the Postal Inspection Service, state attorneys gener^ offices, and tiie Better Business Bureau 
(1) better understand the scope and nature of consumers’ deceptive mail problems, (2) 
conduct and coordinate investigations of ^ecific companies that may be attemplir^ to 
defraud consumers, and (3) develop methods for helping consumers learn more about 
avoiding such problems. 

Because our work focused on the extent and nature of consumers’ deceptive mail problems, 
we did not gather any information on the costs associated with developing and maintaining a 
centr^ database. However, we believe various factors exist that could affect such costs. For 
example, one factor would be the costs associated with developing and maintaining a central 
database. We found that consumers me^ report problems to a wide range of agencies and 
organizations, such as FTC, the Postal Inspection Service, a loc^ better business bureau or 
consumer protection ^ncy. We believe that in order for a central database to be most 
useful, a significant effort would be needed to establish a reporting network among these 
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agencies and organizations to help ensure that all reported consumer complaints are included 
in the database. 

We believe that a central database that maintains comprehensive data on consumers’ 
deceptive mail problems would be a key element in assessing the effectiveness of any 
deceptive mail legislation. Such a database could be used to develop important baseline data 
that are needed to (1) determine the extent to which consumers’ deceptive mail complaints 
have changed since the passage of specific legislation and (2) measure progress. 

Question 2. How effective is the Postal Service in responding to consumer complaints about 
deceptive mail and how might this be improved? 

GAO response. As indicated in our testimony, we performed a limited review of the Postal 
Service’s consumer complaint program. The results of our work on this issue were based 
mainly on our visits to 15 postal facilities, including post offices and stations, in the 
metropolitan areas of Dallas, Texas; Los Angeles, California; and Washington, D.C. We did 
not perform sufficient work to determine (1) the Postal Service’s effectiveness in responding 
to consumere’ deceptive mail complaints, and (2) whether the Service needs to improve how 
it responds to these complaints. 

Nevertheless, based on our limited work, we found that at nearly half of the facilities visited, 
postal employees did not properly refer consumers’ deceptive mail complaints to the Postal 
Inspection Service. Postal Inspection Service officials mentioned that about the time of our 
visits, postal facihty managers were instructed to alert their employees on how consumers 
may report deceptive mail complaints. However, given our findings, we believe that handouts 
or training on these instructions could be provided to postal employees who routinely deal 
with the public to help ensure that consumers’ deceptive mail complaints are appropriately 
handled. 

Question 3. On page 10 of your testimony, you detail how the Postal Inspection Service 
handles fraud complaints. Exactly how many categories are contained in the Fraud 
Complaint System (FCS) and to what do you attribute the fact the Inspection Service was not 
able to identify fraud complaints, the number of investigations involved nor whether the 
complaints led to investigations? What steps should the USPS take to correct or improve the 
FCS? 

GAO response. According to the Postal Inspection Service, FCS includes the following six 
categories: (1) mail fraud; (2) chain letters; (3) consumers’ general inquiries or requests for 
information; (4) consumer complaint program, which involved complaints about such 
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matters as fraud, bad business practices, or misunderstandings between consumers and 
companies; (5) sexually oriented advertisements; and (6) coupon fraud.' 

For most of the 48,000 complaints in tlie consumer complaint category, the Postal Inspection 
Service was unable to specifically identify how many of the complaints involved fraud. The 
Postal Inspection Semce was able to identify that 4,000, or 8 percent, of these complaints 
were fraud-related because they included case numbers of active mail fraud investigations. 
Without such case numbers, the Postal Inspection Service could not easily determine whether 
any of the remaining 44,000 complaints in tiie consumer complaint program category were 
fraud-related. 

The Postal Inspection Service was unable to determine either the number of investigations 
associated with the 4,000 fraud-related complaints or whether these complaints led to 
investigations primarily because FXilS cannot be easily queried. Moreover, there is not a one- 
to-one relationship between the number of complaints and fraud investigations. For instance, 
multiple complaints can be associated with a single fraud investigation. 

Postal Inspection Service officials told us that FCS was an old computer system that was 
established sometime during the 1980s. Although FCS could provide some limited 
information on consumers’ fraud complaints, the system was not designed to track specific 
types or groups of consumer complaints such as those related to deceptive mail. We did not 
conduct a detailed review of FCS that could allow us to adequately identify appropriate 
improvements that should be made. The officials mentioned timt work was underway to 
ensure that FCS was Year 2000 compliant and that improvements were being made to help 
ensure that FCS could be more useful to the Postal Inspection Service. 

Question 4. How might the Postal Inspection Service assist the Postal Seiwice in becoming 
more responsive to consumer complaints about deceptive mailings? 

GAO response. The Postal Inspection Service is primarily responsible for handling 
consumers’ deceptive mail complaints. As discussed previously, during our visits to 15 postal 
facilities, we learned that for about half the facilities visited, postal employees 
inappropriately referred consumer deceptive mail complaints to organizations other than the 
Postal Inspection Service, such as local postal consumer affairs offices or the Direct 
Marketing Association. Such inappropriate referrals may occur because within the Postal 
Service, local consumer affairs offices are primarily responsible for handling most consumer 
complaints. Perhaps a coordinated effort betw'een tlie Postal Service’s Office of Consumer 


* In our testimony, we staled that FCS included four categories. Ifecently, Postal Inspection Service officials loid us that there 
were two additional complaint categories — sexually oriented advertiseinenls and coupon fraud. 
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Advocate, which manages the operations of local ccmsumer affairs offices, and the Postal 
Inspection Service could help ensure that the appropriate referrals of deceptive mail 
complaints are made. As mentioned previously, employees could be given handouts or 
training on how to handle deceptive mail complaints. 
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Kenneth C. Weaver 
Chef Postal luspecrofl 


UNITEDSTATES 


POSTAL SERVKE 


Nov«nber4, 1999 


Honorable John M. McHugh 
Chairman 

Subcommittee on the Postal Service 
Ccmimittee on Government Reform and Oversight 
2157 Rayburn House Office Building 
Washington. DC 20515-6143 

Dear Mr. Chairman; 

In re^>onse to your request, enclosed are the Pc^ta! Inspection Service’s responses to questions 
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U.S. House of Representatives, Subcommittee on the Postal Service 
August 4, 1999 Hearing 

Record Questions for the Postal Inspection Service 

1. As you were asked at the August 4, 1999 hearing, how many of the 34 open 

sweepstakes mailings and 70 open lottery investigations which you reference on page 
3 of your written testimony Involve nonprofit organizations? How many recently 
closed cases involved nonprofits? 

A review of the open sweepstakes and lottery cases disclosed that one sweepstakes 
case involves a nonprofit organization. A review of 75 recently closed sweepstakes 
and lottery cases disclosed that none involved nonprofit organizations. 


2. In testimony for the record, the Inspector General stated her office's support for the 
legislative proposal giving subpoena authority to the Postal Service. However, she 
suggested that the authority be specifically scoped to deceptive mailings and include 
a mandate to develop procedures on Issuing subpoenas to ensure the integrity of the 
subpoena process. These procedures woidd require that: 

• A specific case be opened before a subpoena is requested: 

• Appropriate supervisory and legal review Is Implemented: 

• Delegation of authority is limited to high-level officials; and 

• The Postal Service issue periodic reports on subpoena activity. 

What are your thoughts on the IG*s suggestions? 

We are in agreement with the basic suggestions made in the Inspector General's 
testimony. Our intent in supporting Senator Collins’ legislation was to enhance our 
current ability to combat deceptive mailings. The proposed administrative subpoena 
will be most effective if it applies to all of the sections of Title 39 that address 
deceptive mailings. This would Include investigations of violations of Sections 3001 
and 3005 and preparation for actions under Sections 3005, 3007 and 3012. We 
believe the subpoenas will help us develop better information regarding deceptive 
mailings and the people promoting them in a shorter amount of time. This will assist 
in bringing legal action earlier and should help reduce the number of victims and 
amount of losses. 

The Postal Inspection Service has exter>sive prior experience Issuing subpoenas. 

From 1988 through 1996 we functioned as the Inspactor General of the Postal 
Service and had the authority to issues inspector General and Program Fraud Civil 
Remedies Act subpoenas. In order to ensure that the subpoena requests were 
justified, we used a system very similar to the suggestions by the Inspector General. 

It would be our Intent to require that any subpoena request be related to a specific 
open case and that it would receive appropriate supervisory and legal review to 
ensure all required elements are addressed to justify the need for a subpoena. 
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We are concerned about the suggestion that delegation of the authority to issue the 
subpoenas be limited to the General Counsel or the Deputy General Counsel of the 
Postal Service. First, we believe this has the potential to create a cumbersome 
system. The Inspection Service would not send a request forward without thorough 
supervisory and legal reviews to ensure the request was properly justified. The 
request would most likely receive the same level of review by an attorney in the Law 
Department before being forwarded to the General Counsel or Deputy General 
Counsel for issuance of a subpoena. 

Second, the General Counsel, who is also the Senior Vice President for Human 
Resources (Human Resources, Labor Relations and Diversity), and the Deputy General 
Counsel have extensive responsibilities considering the si 2 e of the Postal Service. We 
are concerned that the scope of their responsibilities could result in periodic delays In 
the issuance of subpoenas. 

We would suggest that the provisiorts allow the authority to be delegated to the Chief 
Postal Inspector, Counsel and Deputy Counsels of the Postal Inspection Service. This 
would still require that all requests would have to come to Headquarters for review 
and closely mirrors the process used by the Office of inspector General to issue their 
subpoenas. 

The issuance of periodic reports would not be a problem since the issuance of 
subpoenas would be closely monitored. The reporting could be done in conjunction 
with the currently mandated semiannual reporting of actions under the false 
representation statutes (39 USC % 3013). 


3. Is there a breakdown of what percent of the deceptive mail comes from outside the 

U.S.? 

a. Is it particularly difficult to track and trace the origin of international deceptive 
mail? 

b. What success has there been in bringing closure to these cases? 

c. How many remain egregious and on the front burner? 

d. In addition to the Nigerian government, do you have the cooperation of other 
governments in stopping deceptive mailings to the U.S.? Is there reciprocity? 

e. Have you noticed a decrease in the amc^nt of sweepstakes mail since the advent 
of Internet sweepstakes? 

We are not able to determine the actual volume of domestic or foreign deceptive 
mailings. As GAO found in their review of this topic, there is no specific definition of 
what quaKfies as a deceptive mailing. Even if there was a very precise definition of 
deceptive mail, there is no way to determine the actual number of mailings, especially 
from outside the United States. Additionally, a rising number of fraud cases are 
based on the mailing of payments in response to foreign solicitations received via 
telephone, fax or the Internet. 
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a. 'Hie origin of international deceptive malt can be very difficult to track and trace. 
Our investigative authority Is very tlnr^ited outside the United States and we have to 
rely on cooperation by foreign governments. One problem we face is that some 
mailings that are illegal in the United States do not violate any taws in the country of 
origin. The best example of this is the foreign lottery mailings, 

b. We have had successes in preventing the victimization of American citizens by 
fraud schemes originating in foreign countries. Most notable is our agreement with 
the Nigerian government, which allows the interception, and destruction of mail 
related to what is known as the 419 scam. During the last fiscal year, with the 
assistance of the U.S. Customs Service, we intercepted and destroyed 2,345,027 
solicitations. Another area in which we have had successes is foreign lotteries, in 
1994 we began an initiative, again with the assistance of the U.S. Customs Service, 
through which over 9.7 million pieces of foreign lottery mail have been seized and 
destroyed. Additionally, in the first half of Fiscal Year 1999 we closed 93 
Investigations relating to foreign lottery scams. These investigations resulted in the 
Issuance of 87 False Representation Orders that provide for the interception of 
responses to the solicitations. Ail the mail intercepted was returned to the senders, 
preventing them from becoming victims of the scams. We have successfully closed 
down a fraudulent yellow pages scam in which three foreign nationals mailed over 1 
million solicitations. Responses were directed to a network of private mailboxes in 
over 1 20 commercial mail receiving agencies, which in turn forwarded the mail to 
Toronto, 

c. There are many foreign-based frauds that we continue to pursue. The Ingenious 
perpetrators of the Nigerian 41 9 scam have started making mailings from other 
countries In Africa and Asia. They also have increased the use of fax machines to 
avoid the mail. We continue to investigate foreign lotteries, many based in Canada 
and other countries where the mailing of such material is not Illegal. We also have 
several active investigations of advance fees schemes and various telemarketing 
scams originating in Canada. We are working closely with Canadian authorities on 
these. 

d. In addition to working with the Nigerian government to prevent the victimization 
of U.S. citizens. Postal Inspectors have also gained the cooperation of Ghana and 
Canada. Postal Inspectors also play a major role in working with other countries 
though the Postal Security Action Group of the Universal Postal Union and the Postal 
Union of the Americas and Spain. We are also are active participants in INTERPOL, 
with personnel assigned to their offices in Washington, DC, and Lyon, France. 

e. Although we are aware of the use of the Internet to promote sweepstakes, we 
have not seen a corresponding decrease In sweepstakes mailings. Rather, because of 
ouf efforts in sweepstakes prevention and the publicity that Congress and State 
Attorneys General have generated, we have observed a dramatic Increase in the 
number of sweepstakes mailings being sent to us for review. As an example, during 
the first six months of Fiscal Year 1998 we received 2,569 Inquiries. During the 
same period in Fiscal Year 1999 we received 5,344 inquiries. 
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4. You testified fitat It has been your experience that "consumers who remit fees to 

'sweepstakes' and other promotions become 'hot commodities' and are targeted with 
additional solicitations from promoters". Does tMs statement a/v^y toJbotfi legal and 
Bsgal promaters? Am those lists soU to other promoters or kept inhouse? 

It is a common practice among direct marketers to buy and sell mailing lists. Our 
experience writh promoters who use sweepstakes is no different. Based on what we 
have learned, it is a common practice for a promoter to increase the number of 
solicitations to individuals who have placed orders or responded to previous 
solicitations. During the hearings conducted by Congress we heard several of the big 
firms testify that they do not seH the lists they have created of their "good" 
customers, 

in many of our fraud investigations we have seen promoters inundate individuals with 
solicitations after receiving an initial order or response. Often this is in the form of 
solicitations from the same promoter using different promotional names and a variety 
of addresses. 

Another use for the mailing lists is to recontact the victims of sweepstakes or 
guaranteed prize scams with a promise to "recever" the money the individual 
previously lost, or obtain the prize they thought they won. 


5. What does it cost the Inspection Service to catch and prosecute deceptive mailers? 
What is the cost to legitimate mailers lin all categoriesj for this endeavor? 

An analysis of Postal Inspection Service work hours attributed to investigations of 
frauds against consumers during Fiscal Year 1999 disclosed a cost of about $22.9 
million. This figure does not include the costs incurred by the Law Department or the 
Judicial Officer In processing cases under the false representations statutes. 

The Postal Inspection Service is fully funded by the Postal Service, therefore the 
costs are passed on to all users of the. postal system as part of the overhead costs. 
The cost of investigations is only offset by funds received from fines, forfeiture and 
penalties assessed by courts. This is the reason the Senate included provisions in S. 
336 for the recovery of a portion of the investigative costs from civil penalties. 


6, You mentioned funds for victim restitution (page 121. What protrislons am now 
avaSahle for vieUm restitution? Who is/would be in charge of determining and 
dispensing the funds? 

We view the opportunity for refunds as our top priority in false representation cases. 
Although Chapter 30 of Title 39 does not include any provisions for victim restitution, 
we attempt to include restitution in consent agreements negotiated as a result of our 
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Investigations. In such Instances, either the company or an agreed upon third party 
would process requests for restitution for an agreed upon period of time. 

Cases we pursue in U.S. district court for violations of Title 18 can include a consent 
decree in which the court retains jurisdiction. Normally the court would be 
responsible for handling restitution; however, in some instances a receiver or trustee 
appointed by the court would administer the restitution fund. 


7. On page 8 of your testimony you discuss tfie use of "straw” owners to set up 

corporate entitles that do not disclose the names of the true promoters. You then 
note that based on the available public record you are not able to draw a direct link to 
the real promoter. You suggest that the False Representations and Lottery Statute be 
amended to require the clear and conspicuous disclosure of the solicitor's name and 
principle place of business on any solicitation for funds or for the sale of goods and 
service that is mailed or seeks response by mail. What is to prevent an unscrupulous 
individual from simply making up a false identity and principle place of business? 
Please describe how this new requirement would be enforced. 

It would be unrealistic to think that some unscrupulous individuals would not use 
false identities and business addresses. However, in such instances the use of false 
identification would be another element in our case demonstrating the deceptive 
nature of their schemes; and, if the provisions of pending legislation were enacted it 
would be another factor in determining the amount of civil penalties that would be 
assessed. 


8. GAO testified that there is no centralized database tracking the extent of problems in 
this area; i.e., the Inspection Service, the FTC, etc., all have there [sic] own 
information. However, given your testimony and GAO's conclusion that consumers' 
problems appear substantial, do you believe that one of the various federal agencies 
should take the lead in developing a centralized database so as to ensure we have 
comprehensive data on these problems? What would be the benefits, if any, of a 
centralized entity to coordinate consumer problems in this area? Cost? Do you 
believe that such an approach is important in assessing how any legislation we may 
pass in this area is working? 

Although we believe the establishment of a centralized database could be beneficial, 
there are significant hurdles that would have to be overcome. The major hurdle faced 
by law enforcement agencies that have complaint databases which automatically 
interact with criminal databases is privacy and information security problems. 

A second challenge is a combination of technology, which differs from agency to 
agency, and the manner in which data is collected, classified and entered in each 
system. Each agency has developed information systems on based on different 
hardware and software. Additionally, each agency has a different way of classifying 
complaints that is related to their enforcement responsibilities and the statutes they 
administer. 
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Finally, unless ail participants agreed upon specific procedures for the use of the 
information, there would be significant chances of overlapping Investigations that 
would, at a minimum, result in a waste of funds and resources. 

The benefit of such a databa^ would the consolidation of complaints that would 
assist in establishing the scope of the fraudulent activity and the identification of 
witnesses. Several agencies have complaint databases that could possibly function 
as centralized dat^ases. However, their fur^ctlonaiity would be dependent upon 
system capacities, privacy concerns, and required staffing levels, if such a database 
is established, it would have to1>e administered by a federal agency. 

Funding would be necessary to ensure the agency maintaining such a system would 
have sufficient resources for establishment and maintenance of the system, as well 
as the staffir^ to administer the system. Funding would also be needed by a!! 
agencies contributing to the database to make the needed changes to their systems 
to aiiow for the transferal of complaint information to the central database. 

Since many types of fraud are cyciicai in nature and a growing number are originating 
from foreign countries, the data generated in such a system might be useful in 
tracking trends in fraud, but would probably not be an accurate indicator of the 
effectiveness of this legislation. 
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Ken Hunter, USPS Inspection Service 


1 . On page 14 of GAO’s report, it lists a number of Inspection Service activities relating 
to deceptive mail. I was particularly interested in the video news release sent to tv 
stations across the country. How many stations aired the video and did you receive 
any inquiries from stations requesting additional releases? Will you provide copies of 
the October, 1999 video scheduled to be released to public libraries, to tv stations? 

During February 1999 we made three video news releases available to television 
stations via satellite link. Information received from a television rating service 
disclosed segments of the news releases were aired at least 169 times in cities 
across the country and were viewed in over 5 million households. 

The October 1 999 video related to the KNOW Fraud project that will be released to 
public libraries was produced for the Better Business Bureau by a private company, 
with assistance from the Postal Inspection Service. Unfortunately, we do not control 
the distribution of the video. However, we have several related public service 
announcements (PSA) that will be made available via satellite link to all television 
stations. The PSAs include appearances by consumer reporter Chuck Whitlock, actor 
Andy Griffith and President Clinton. 

2. On page 10 of GAO‘s testimony, they detail how the Postal Inspection Service 
handles fraud complaints. Exactly how many categories are contained in the Fraud 
Complaint System (PCS) and to what do you attribute the fact that the inspection 
Service was not able to identify fraud complaints, the number of investigations 
involved nor whether the complaints led to investigations? 

The current fraud complaint system contains six general categories of complaints: 
Consumer Protection Program (CPP); mail fraud; chain letter; coupon fraud; mail fraud 
inquiries; and sexually oriented advertising. The first five represent the general 
breakdown of mail fraud complaints and Inquiries from the public. 

CPP complaints are those that are judged to be based on unsatisfactory business 
transactions or poor business practices. Under this program we try to assist 
consumers In resolving their complaints by contacting the company and requesting 
their assistance in resolving the problem. CPP complaints can lead to mail fraud 
investigations If, over a period of time, the company is not resolving complaints and 
is intentionally accepting consumer funds without intending to provide the promised 
product or service. 

A consumer inquiry can also lead to a mail fraud investigation if additional information 
is developed that indicates fraudulent or false representation activity is being 
conducted. 

During the first half of Fiscal Year 1999 the Postal Inspection Service entered 30,224 
complaints into the fraud complaint system. Of this total, 15,967 were entered 
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under the CPP; 2,094 were considered mail fraud; 2,539 related to chain letters; 2 
concerned coupon fraud; 9,552 were non-victim fraud inquiries; and 70 concerned 
unsolicited sexually oriented advertising. 

When the information was provided to GAO there was a misunderstanding as to what 
the CPP was and how we classified complaints. In regard to the issue of determining 
which complaints led to investigations, we are not able to make such a determination. 
Cases are initiated based on many different factors. We can only tell if complaints 
are related to an investigation. 


3. What needs to be done to improve the PCS system? 

A project is currently underway to develop a new system that will provide more 
information fields, better search capabilities and automatic lookups in other Inspection 
Service databases. This includes the ability to track the number of complaints by 
scheme type and category. We will also be able to identify Instances where senior 
citizens are being targeted ar>d by what types of schemes. 


4. Who are some of your more egregious operators of deceptive sweepstakes? {provide 
top 5 case examples) What companies were involved in the six consent agreements, 
eight cease and desist orders, false representation orders and voluntary 
dicontinuances? 

The top fraudulent or deceptive sweepstakes cases were: 

1 . James Blair Down 

2. Spanish Lottery 

3. Harold Weingold 

4. A phony Publishers Clearinghouse 

The six consent agreements involved: 

1. Top Choice Distributors, United Release Center, Prize Claim Department and 
Corporate Distribution Office 

2. BLC Services, Inc. 

3. Mailworks International; Cameron, Morgan & Stalibright; Arizona Prize 
Headquarters, TLW, Inc. 

4. BAJ Marketing 

5. Triple Eight International Service 

6. Facton Services 

The eight cease and desist orders issued were: 

1. Data Research Services, Committee on Money and Prize advisement {3/22/99, 
98/260! 

2. Top Choice Distributors, United Release Center, Prize Claim Department 
(5/17/99, 98/381) 

3. BLC Services (1/27/99, 98/89) 
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4. Mailworks International; Cameron, Morgan & Stallbright; Arizona Rize 
Headquarters. Prize Claims Department; Corporate; TLW, Inc. (12/31/98, 
98/426) 

5. BAJ Marketing (1/27/99, 98/88) 

6. Triple Eight International Service (1/27/99, 98/87) 

7. Facton Services (1/27/99, 98/86) 

8. Gresham Corporation (12/31/98, 98/426) 


One voluntary discontinuance 

Because these are not public records, the Privacy Act prevents us from releasing the 
information. 

Three False Representation Orders 

1. Data Research Services, Inc., Committee on Money and Prize 
Advertisements (3/22/99, 98/260) 

2. Arizona Prize Headquarters, Gresham Corp. (12/31/98, 98/426) 

3. Dept, of Revenue and Disbursements, Monetary Fulfillment Agency, Offices of 
Cashman, Thompson & Hughes, Department of Cash Payouts, Cash Transfer 
Division, Offices of Cameron, Morgan & Stallbright, CMS Cash Payout 
12/31/98, 98/426) 


5. The Inspector General of the U.S. Postal Service has submitted written testimony 
regarding the integrity of the subpoena process. Inspector General Corcoran has 
specifically suggested the development of the following procedures: 

• a specific case be opened before a subpoena is requested; 

• appropriate supervisory and legal review of a subpoena request is performed; 

• delegation of subpoena approval is limited to high-level officials; and 

• periodic reports on subpoena activity are required. 

What are your thoughts on these procedures? How do these procedures track with 
how the Inspection Service currently handles subpoenas? 

We are in agreement with the basic suggestions made in the inspector General's 
testimony. Our intent in supporting Senator Collins' legislation was to enhance our 
current ability to combat deceptive mailings. The proposed administrative subpoena 
will be most effective if it applies to all of the sections of Title 39 that address 
deceptive mailings. This would Include investigations of violations of Sections 3001 
and 3005 and preparation for actions under Sections 3005, 3007 and 3012. We 
believe the subpoenas will help us develop better information regarding deceptive 
mailings and the people promoting them in a shorter amount of time. This will assist 
in bringing legal action earlier and should help reduce the number of victims and 
amount of losses. 

While we do not currently have any subpoena authority, the Postal Inspection Service 
has extensive prior experience issuing subpoenas. From 1988 through 1996 we 
functioned as the Inspector General of the Postal Service and had the authority to 
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issues inspector General ar\d Program Fraud Civil Remedies Act subpoenas, in order 
to ensure that the subpoena requests were justified, we used a system very similar to 
the suggestions by the Inspector General. 

it would be our intent to require that any subpoena request be related to a specific 
open case and that it would receive appropriate supervisory and legal review to 
ensure all required elements are addressed to justify the need for a subpoena. 

We are concerrted about the suggestion that delegation of the authority to issue the 
subpoenas be limited to the General Counsel or the Deputy General Counsel of the 
Postal Service. First, we believe this has the potential to create a cumbersome 
system. The Inspection Service would not send a request forward without thorough 
sup^isc^ and legal reviews to ensure the request was properly Justified. The 
request would most likely receive the same level of review by an attorney in the Law 
Department before being forwarded to the General Counsel or Deputy General 
Counsel for issuance of a subpoena. 

Second, the General Counsel, who is also the Senior Vice President for Human 
Resources (Human Resources, Labor Relations and Diversity), and the Deputy General 
Counsel have extensive responsibilities considering the size of the Postal Service. We 
are ctmcerned that the scope of their responsibilities could result in periodic delays in 
the issuance of subpoenas. 

We would suggest that the provisions allow the authority to be delegated to the Chief 
Postal Inspector, Counsel and Deputy Counsels of the Postal Inspection Service. This 
would still require that all requests would have to come to Headquarters for review 
and closely mirrors the process used by the Office of Inspector General to issue their 
subpoenas. 

The issuance of periodic reports would not be a problem since the issuance of 
subpoenas would be closely monitored. The reporting could be done in conjunction 
with the currently mandated semiannual reporting of actions under the false 
representation statutes (39 USC $ 3013). 
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Lee Cassidy, Nonprofits 

1 . Sara Cooper of the National Consumers League testified that, “Some 
mailings by respected companies and organizations imply that consumers 
have won when they have not, ... or that their chances will be improved if 
they purchase something”. How can we take your word for it that nonprofit 
groups won’t or haven’t engaged in deceptive mailings? Aren’t your groups 
just as interested in catching the attention of consumers for donations? 


15 
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U.S. House of Representatives, Subcommittee on the Postal Service 
August 4, 1999 Hearing 

Record Questions for the National Federation of Nonprofits 

1. In your testimony, you suggest that nonprofits be exempt from the legislation. 
Should any such exemption be based on the mailer’s tax-exempt status as 
detennined by the Internal Revenue Service, or on the commercial nature of the 
mailing (i.e., based on whether it is selling a product)? What types of tax-exempt 
organizations should be included in the exemption? 

2. How do you respond to the rebuttal that the Federation is making a distinction 
without a difference; in other words, whether you are asking someone to give 
money - whether to a nonprofit or to a magazine publisher - the bottom line is 
that there is an attempt to obtain money from a citizen? 
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National Federation 

OF ? NONPROHTS 



Septembers, 1999 


"Advocalingfor Nonprofits 
in Postal, Regulatory. 
Legislative, and Accountability 
Issues Since 1982 " 


CHAIR>UN A PRESIDENT 
Edward Ashworth 
Southern Poverty Law Center 

VICE CHAIRMAN 
KeU> Browning 
.American Institute 
for Cancer Research 

TREASIRER 
Jane) Michaels 

.American Health Assistance Foundation 

DIRECTORS 
William Begley 

Christian Appalachian Project 

Ron Browning 

J elerans of Foreign Wars 

JefTBumen 

Saiional .Association 

of Independent Schools 

John Cain 

Priests of the Sacred Heart 
K.or\ Christianson 
St Joseph's Indian School 
Roger Courts 
Sacred Heart League 
Bemie Devlin 

Father Flanagan's Boys' Town 
Craig Floyd 

.''•atienal Law Enforcement Officers 
.^lemoriat Fund 
Rohen Frank 

.VetroRo/ Law Enforeenteni Officers 
Memariat Fund 
Vicki Ginn 

Burlington Vnited Methodist 
F«mi8 Services 
Ban>' Oiaqujnio 
S'orth Shore .Animal league 
Robert king 
.Arthritis Foundation 
of Southern Califernia 
Kate Mathews 
Defenders of Wildlife 
JimMcLachlan 

Parafyzed t-'eierans of America 
Scon Newman 
.American Foundation 
for .AIDS Research 
Nancy Noble 
Inrernationat Fund 
for . Animal Welfare 
Erie Wentworth 
Council for .Advancement 
and Support of Education 
Peter Yoder 

Indiana I'nirersit)- .Alumni Atsacialion 


Honorable John M. McHugh, Chaimwi 
U.S. House of Representatives 
Subcommittee on Postal Service 
B-349C Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman McHugh: 

Thank you for the oppevtunity to add to my comments delivered before your 
subcommittee on August 4. I received two separate pages of inquiries (copies 
enclosed), but will re^nd as thou^ they were one. 

First, regarding the comments of Ms. Cooper of the National Consumers 
League, of course nonprofits want to attract the attention of consumers for 
donations. But the difference in scale of nonprofit sweepstakes amounts to a 
difference in kind, so the likelihood of abuse is infinitely lessened. 

For example, nonprofits do not offer the huge prizes routinely promised by 
large commercial mailers. Because a trip to Europe is not in the same league 
as millions of dollars, the likelihood of someone determined to take even 
outrageous actions to win is greatly reduced. Why would someone contribute 
$1000 or more (the equivalent of purchasing dozens of magazine 
subscriptions) to win a $5,000 trip? The risk/reward ratio is on a vastly 
smaller scale. 

Next, the most common use of sweepstakes by nonprofits is to interest current 
donors or members in making additional, larger contributions. Usually, the 
number of prizes is significant, while each prize has relatively modest value. 

It is quite clear that no winner will be suddenly wealthy, and that even if one 
does make an additional contribution on the assumption that it will improve 
the chances of winning, the risk/reward ratio is on a much smaller scale, 
making it less likely that the contribution is made solely to improve the 
chances of winning. 

Regarding the question of whether nonprofits have or will engage in deceptive 
mailings, my testimony pointed out that there has been no evidence or even 
suggestion presented to the effect that nonprofits are part of the problem. 
While I cannot say that any nonprofit or group of nonprofits would sue if the 
legislation w»e to include them in its sweep, in the event that one or more 
did, it would be difficult to demonstrate that the solution to the perceived 
problem meets the oft-repeated Supreme Court standard of least intrusive to 
serve a legitimate government purpose. 


EXECl'TIVE DIRECTOR 
lee M. Cassidy 


8 1 5 Fifteenth Street. . Suite 822 • Washington. DC 20005-2201 • (202) 628-1380 • FAX (203 ) 628^383 * email ndcS aoi.cor 
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Next, you ask whetber any exemptitHi from tfie sweep the t^isiadon should be bued on the malice’s 
tax-exempt status, or on the commercial nature the mailing, inasmuch as no nonprofit sweepstakes has 
been demonstrated to be part of the perceived problem, the IRS determination should not be a factor. On 
the other hand, if a nonprofit organization ^nsors a sweepstake which offers products for sale, I see no 
difference between that and a commercial organizatiem's maiimgs. 

Reprding the questim of wheth^ I am making a distinction withoirt a dif^mice, ever^ie knows diat 
the purpose of noni^ofit mailings is U> e^icate the reader about the o^anization’s minion. In Older to 
convince the reader to participate by making a conirftmtion. Nonprofit mailings by their very nature are 
requests for funds, and no one assumes otherwise. And, as earlier stated, them has been no evidence 
presented that nonprofits are part of the perceived prcdilero. 

Whm has nm: been adequately discussed is the question of die First Amendment. The Supreme Court has 
said on M least diree occasions that charities must be giv«i great freedom to promulpte dteir messr^s. 
Reflating the content of the messages would v^y likely bump up agakist those Sufueme Court ruling. 
That alone, it seems to me, is more than adequate justification for exempting charities. 

I suggest that there is yet another way to distinguish at least some nonprofit mailings from commercial 
ones. Mailings made to existing members or donors.... diose who have already shown a propensity for 
supporting the nonprofit organization. ..are different from those which seek for the fir^ time to elicit 
ctmtributions. The examples ^ched to my testimony, of sweepstakes mailing from public tdevlsion 
^atiems, fat! into that class. Other nonprofit organizadons also send sweepstakes mailing to members and 
pric^' donors; the Disabled American Veterans is but one example. 

Surely sweepstakes mailings to prior donors or existing members should not be covered 1^ the sweep of 
deceptive mail practices legislation. The onus would be on the nonprofit organization to demonstrate, 
upon request, that themailing list was comprised primarily of such persons. 

Lastly, I wsmt to comment on another- sutgeci; that of prinred disclosures. The Direct Marking 
.Association testiHed that, if sweepstakes mailers were required to publish disclosures required by each 
individual stale, the result would be “a mess”. In foct, it would be much worse than that. 


The present situation for charities is that they must register in 4 1 states before seeking to raise funds 
within those states (that requirement is the subject of significant litigation on the basis of violation of the 
First and Fomth Amendments, and for odier reasonsX md must publish disclosures required by about a 
donn stales (the number varies depending upon several factc^). As the enclosed samples demonstrate, 
die very modest amount of information charities are required each state to publish is significant in the 
aggregate. For sweepstakes mailings, the proposed disclosures would takes at least as much space for 
state , and would require possibly pt^eafter page of mdividua! disclosures. For that reason, any 
disclosures should be those required 1^ federal, notstate law. 
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Try these healthy living ideas to cut your cancer risk: 


Take a look at your plate.. .Are most ol the foods plant-based? F9I your 
plate with generous servings of a variety of fruits, veggies and grams. 
Slice ripe peaches, bananas and/or berries on your whole grain cereal in 
the morning. 

Add a variety of veggies to your salads for good heaith, exciting flavor and 
teidure. Try leafy lettuce wi^ chopped red cabbage, ripe tomatoes, 
shredded carrots, chickpeas or kidney beans, diced red peppers and 
broccoli florets. 

Try a new produce item with each trip to the supermarket. Become 
acquainted with mangos, yams, jicama. leeks, kale artd many others. 

Use whole wheat flour for part of refined white flour in many recipes. 

As we get older it may get harder to maintain a healthy weight. Keep fit 
with a variety of activities you enjoy to make exercise a lifelong haM and 
maintain your weight Try walking, cycling, dancing or gardening. 


T^s a bri^ walk for ten minutes several times each day. 

Instead of ^ohol, enjoy a refreshing mix of fruit juice and seltzer. Add 
a few chunks of fresh fruit. 

Decrease portion sizes of meat and poultry. Remove half the filling from 
an ov^^hiffed deli sandwich. Update a favorite casserole by changing 
Vk meat-to-vegetable ratio; chicken and pasta casserole with peas can 
become pasta and pea casserole with chicken. 

Cut dovwi on f3t...Remove skin from poultry, use little fat in cooking, 
and try lowlat or nonfat dairy products. Remember that lowfat and 
non^lKoducts are not necessarily low in calories, so limit portions. 
Instead of salt, experiment with herbs and spices such as rosemary, 
oregano, basil, turmeric or chives for added flavor. 

Refrigerate foods quickly to prevent spoilage. 

Grill out only occasionaity, and don't eat charred foods. 


The American Institute for Cancer Research is a nonprofiL tax exempt organization whose purpose is (o provide funding support for research into the relationship 
between diet, nutrition and cancer and to expand consumer knowledge about the results of such research as it relates to cancer prevention and treatment in the United States 
and worldw ide. Contributions to AlCR are deductible for federal income ux puqKises. 

For the fiscal year ending September 30. iWS. the (nsuiute's expenses totaled S20.S41.206. Of that amount. 21‘* was spent directly in support of cancer research, 
and of expenses went in of the Institute's public education programs in cartcer preveniion. Together, research and public education programs accounted for 
679 of all e.tpenditures bj the insiitetc. fundraising cost,? lor the year were 229 of total expense^ ud 119 of expenses went to administrative costs. 

Other agencies in cancer research iraditionaliy have been committed to chemoihet;^. radiatioa ^ surgery— sireas other than nutrition. And. recent budgetary 
restrictions have furthersqueezed nutrition to the fringe oflheirpriorities-.AlCR. which was founded in l9Jliso«ofthe main funding organizations that focuses specifically 
on issues of diet, nutrition and cancer. 

Please let us send you a free copy of AlCR's latest Annual Repcn/Audiied Financial StatemeMs by writing to our headquanen. AiOU I7S9 R Street. N.W., PO Box 
97 167, Washington. D.C. 20090-7167. f202)?97-2444, New York residents may alsoobtainacopy by writing to the Office ofCharities. Charities Registration. Department 
of State. 162 Washington A'enue, Albany. New York 12231. 

Virginia residents may obuin a Financial Statement from die State Division of Consumer Affain. Depanmcni of A|ricullure and Consumer Services. Washington 
Sute residents may obtain financial information by contacting the Secretary of Sute. Washington State. Olympia. WA 9S054-9(I(I0. The official registration and Bnanctal 
information of American Institute for Cancer Research may be obuined frtMD the Pennsylvania DepartriKnt of State by calling toll free, within Pennsylvania. 1 (800) 732- 
0999. West Virginia residents may obuin a summary of the registration and financial donmeots from the West Virginia Sectetary oTState. State Capitol. Charleston. West 
Virginia 2S303. Regismtion documents and .AlCR's Annual Report mav be obuined ftom the Mary land Secretary of Sute For Rorida residents - “A COPY OF THE 
OFFICIAL REGISTRATIO.V AND RNANCIAL INFORMATION MAY BE OBTAINED FROM THE DIVISION OF CONSl'MER SERVICES BY CALLfNO TOLL- 
FREE (800) 435*7352. FOR NORTH CAROLINA RESIDENTS ’A COPY OF THE LICENSE TO SOLICIT CHARITABLE CONTRIBLTIONS AS A CHARITABLE 
ORGANlZATIONORSPONSORANOnN.ANClALlNFORM.ATlONMAYBEOBTAlNEDFROMTHEDEPARTMEsTOFHLMANRESOURCES.SOLICITATION 
LICENSING BEaNCH. BY CALLING (919) 7J345I0. INFORM.ATION RLED WITH THE ATTOENEY GENEEAl CONCEESTNG THIS CH.ARIT.ABLE 
SOLICITATION MAY BE OBTAINED FROM THE ATTORNEY GENEEAL OF THE STATE Of NEW JERSEY BY CALLING 973.5W-6215. Michigan Registration 
Number MICS 9632. REGISTRATION W ITH ANY STATE DOES NOT IMPLY ENDORSEMENT. 

Single copies of the foliawing brochures and health aids are available.free b> using the enclosed r^y envelope for your request or by writing to AlCR's national 
headquarers: American Institute fotCancer Rc'earch. Washington. D.C. 20069. Cancer ReseafchGrants-Diet. Nutrition andCancersofthe Colon and Rectum -The Cancer 
Process - Questions and An^wers About Breast Lumps and Breast Cancer • Diet. Nutrition and Prostate Cancer - Cancer Infonnaiion: Where to Find Help • Nutrition of. 
the Cancer Patient • Sound Nutation fot Your Pregnancy • Be Your Besi: Nutrition -After 50 • Menus and Recipes From Around the World • Get Fit, Trim Down • Celebrate 
Good Health • Cook's Day Of:' • No Time To Cook • Sneak Healdi into Yo« Snack.? • Cooking Solo • Di«and Cancer . . . What's the Link ' - Everything Doesn't Cause 
Cancer • Ten Tips to Change Your Diet and Lower Cancer Risk ■ The Facts .About Fat -The Facts .About Fiber • Reducing Your Risk of Skin Cancer • Reducing Your Esk 
of Colon Cancer • Reducing Your Risk of Breast Cancer - Reducing Your Esk of Prostate Cancer - .AlCR Grocery Stopping List • AlCR Vitamin and Mineral Guide - 
Suiritioni! Value of Cheese • AlCR Nairiiion Note Pad • Breast Self-Exarrunaiion Stickers • Handle I’s Gently tProduce Handling Chani • AlCR Guide to Beverages • 
Billy Buck Hightrail's Secret. .Hlysierious. Magical Carden • Testicular Cancer • The New Food Labels • Healthy Meals On Hand - Feast on Fruits and Vegetables • Healthy 
Ealing Away From Home - Hint* tor a Healthy W eight • .Antioxidants • Calories. Exercise and Cancer • Riytochemicals ■ Nutrition. Genetics & Cancer - Infant Nutrition 
- Fruit Vegetables and a Healtnier You - Healthy Flavors of the Wmld: Asia - Healthy Flavors of die Worid; Mediterranean • Healthy Flavors of the World: India • Healthy 
Ravors of the World: Mexico to South America - Diet and Health Recommendations For Cancer PreveaDon - Moving Towards a Plant-Based Diet- Facts on Preventing 
Cancer: Alcohol • Facts on Preventing Cancer Supplements - Facts on fteve«ing Cancer Pesskides. 

AICR provides a numberof sen ices ihiu you can receive free 3ih<)nte or in your local area including (he .AiCR newsletter, educational brochures, nutrition counseling, 
cancer infonnaiion and refena!. and from time to time educatiorul seminars. If you would like more infornuiiun on programs available at the local area please call 1-SOO- 
843-8114. 

This year, appro.ximate]; ! .228.600 Americans will devekf canar. Every 56 seconds, someone dies of cancer in America, and this year an estimated 564.800 
Americans will die of the disease One out of every four deaths is from cancer, the second leading cause of death in diis country. Scientific studies indicate that 359 of all 
cancer deaths are related to die: As such. AlCR offers one of the most simfrcani hopes through the study of the relationship between diet, nutrition and cancer. 





331 


State Disclaimers 
Prepared September 7, 1999 


A summary of the registration and financial documents filed by this organiration cun be 
obtained by contacting: in Maryland, for the cost of copies and postage, the Secretary of State, 
State House, Annapolis, MD 2140 1 ;in Virginia, State Division of Consumer Affairs, P.O. Box 
1 163, Sichmond, VA 23209;in Washington, residents can call the Secretary of Stale toll-free 
within the state, 800-332-4483; in Mississippi, by c^iing tlie Secretary of State’s office at 888- 
236-6167; IN NEW YORK, OFFICE OF THE ATTORNEY GhNERAI CHARITIES 
BUREAU, 120 BROADWAY. NEW YORK, NY 10271;1N NEW JERSEY. THK ATTORNEY 
GENERAL BY CALLING 201-504-62 15;1N PENNSYLVANIA, DEPARTMENT’ OF STATE 
BY CALLING TOLL-FREE WITHIN THE STATE, 800-732-0999; IN WEST VIRGINIA. 
SECRETARY OF STATE, STATE CAPITOL, CHARLESTON. WV 253()5;1N F’LOKIDA, 
THE DIVISION OF CONSUMER SERVICES BY CALLING 'i OLL-PKBF. WITHIN THE 
STATE, 800-435-7352; IN NORTH CAROLINA, RNANCIAL INFORMATION AND A 
COPY OF THE LICENSE ARE AVAILABLE FROM THE ST ATE .SOLICITATION LICENS- 
ING BRANCH AT 919-733-4510; or by writing to Mothers Against Drunk Driving, 5 1 1 Etust 
John Carpenter Freeway, Suite 700, Irving, Texas 75062. Our licen.se number in Michigan is 
MICS 9660. Registration with any of the above government agencies doe.s not tnrpiy endorse- 
ment by the state. 


A summary of the registration and financial documents filed by this organization can be 
obtained by contacting: in New York. NYS Department of Law. Char ities Bureau, the Capitol, 
Albany, NY 12224; in Maryland, for the cost of copies and po.siage, the Secretary of .State. 
State House, Annapolis, MD 21401; IN NEW JERSEY, FROM THK ATTORNRY GENERAL 
BY CALLING 201-504-6200; in NORTH CAROLINA, A COPY OF THE LICENSE AND 
FINANCIAL INFORMATION MAY BE OBTAINED FROM T’HE DEPARTMENT OF 
HUMAN RESOURCES. SOLICITATION LICENSING BRANCH, BY CALLING 919-733- 
4510; in Pennsylvania, residents may call the Pennsylvania Department of Slate at 1-800-732- 
0999; for West Virginia residents, the Secretary of State, State Capitol, Charleston, WV 23305; 
in Virginia, the State Division of Consumer Affairs, P.O. Box 1 1 63, Richmond, VA 23209; 
Washington State residents may obtain a copy of the last report filed wjtii the Washingtor; 
Secretary of State by calling toll free within Washington, 1 -800-332-44S3; IN Pl.GRiDA. 
RESIDENTS MAY CALL THE DIVISION OF CO.NSUMKK SERVICES AT 1-800-435-7382 
or by writing to The Hope School. 50 Hazel Lane, Springfield, IL 62705, or by calling 
(217)786-3350 ext. 370. Our license number in Michigan i.s MICS 9649. Regi.stration with any 
of the above government agencies does not imply endorsement by the state. 
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The Hope School LA Card 
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A summary of the registration and financial documents filed by this organi/'aiioii can be 
obtained by contacting; in Maryland, for the cost of copies and postage, the Secretary of State, 
State House, Annapolis, MD 21401 tin Virginia, State Division of Consunier Affairs. P.O. Box 
1163, Richmond, VA 23209;in Washington, residents can call the Secretary of State toll-free 
within the state, 800-332-4483: in Mississippi, by calling the Secretary of State's office at 888- 
236-6167; IN NEW YORK, OFFICE OF THE ATTORNEY GENERAL, CHARITIES 
BUREAU, 120 BROADWAY, NEW YORK, NY 10271;1N NEW JERSEY, THE AITORNEY 
GENERAL BY CALLING 201-504-6215;IN PENNSYLVANIA, DEPARTMENT OF STATE 
BY CALLING TOLL-FREE WITHIN THE STATE, 800-732-097y;IN WEST VIRGINIA, 
SECRETARY OF STATE, STATE CAPITOL, CHARLESTON. WV 2.S3()5;IN FLORIDA, 
THE DIVISION OF CONSUMER SERVICES BY CALLING TOLL-FREE WITHIN THE 
STATE, 800-435-7332;lN NORTH CAROLINA, RNANCTAL INFORMATION AND A 
COPY OF THE LICENSE ARE AVAILABLE FROM THE STATE SOLICITATION LICENS- 
ING BRANCH AT 919-733-45IO;orby writing to Multiple Sclerosis Assuciation of America, 
706 Haddonfteld Road, Cherry Hill, NJ 08002-2652. Our license nunibcr in Michigan i.s 
M1CS9986. Registration with any of the above goventmeiii agencie.s dues not iniply endorse- 
ment by the state. 
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American Parkinson Disease Association 

NOTICE TO CONTRIBUTORS: Many states require charities who solicit funds from the public 
to register with the state agency regulating charities. The American Parkinson Disease 
Association, inc., (APDA) is registered in every jurisdiction where it is required. Although our 
financial report is always sent free to anyone requesting a copy, certain states require us to 
advise you that a copy of our financial report is also available from them. If you desire a copy of 
our financial report you may write to: American Parkinson Disease Association, Inc. 1250 Hylan 
Boulevard, Suite 4B-Siaten Island, Kegistration-162 Washington Avenue, Albany NY 
122M;State of West Virginia, Secretary of State, Charleston. WV 25.K).5; Conmion wealth tif 
Virginia, Departmem of Agriculture and Con.somet Services-Division of Consumer Affairs, P.O. 
Box 1 163, Richmond. VA 23209; Michigan #MICS 9588; State of Pennsylvania, Departmem of 
Stale Charilable Trusts and Organizations Section, Harrisburg, PA 1 7 1 21) Pennsylvania residcnis 
call toll-free l-800-7.t2-0422. Slate of Washington, Office of Secretary of .Stale, Charilies 
Division, Olympia, WA 985(14-0422. Washington residents call toll-free l-8()0-332-4483;.Slate 
of Maiyland, Oflice of Secretary of State Charitable Division-Slate House, Annapolis, MD 
2l401;Statc of New Jersey, Attorney General of the State of New Jersey, (201) 504-6215; State 
of North Carolina, Department of Human Resources-Solicitation Licensing liraneh, (919) 733- 
4510; State of Florida, A copy of the official registration and financial iiiformaiion may be 
obtained from the division of consumer services by calling Toll free, wiihiii the Slate, 1 -800- 
HHLP-Fl.A. Regislralion does not imply endorsement, approval or recommendation by the 
State. 

RFXHS TRA'nON DOES NOT IMPLY KNDORSRMF.NT 


Diabetes Action Research and Education Foundation 

Diabetes Aclion Research and Education Foundation is exempt from Federal income taxes under 
■section 501 (c)(3) of the Iniernal Revenue Code. A copy of the last finiinciitl rcpoi t tiled with the 
Departmem of Stale (New York) may be obtained by writing to; Diabetes Aclion Research and 
Education Foundation or New York Department of Slate, Office of Charities Regislralion, 

162 Washington Avenue, Albany. New York, 12231. A copy of ilic ofticial regislralion and sup- 
porting documents may be obtained from Maryland Secretary of Stale. State House, Annapolis, 
MD 21401. Virginia Residents: a fmiincial statement is available from the Stale Division of 
Consumer Affairs in the Department of Agriculture and Consumer Services, West Virginia resi- 
dents may obtain a summary ol ilte registration and financial documents from tlie Sccrelary of 
State, Stale (.'apiiol. i;harlestoii. WV 25,305. A copy of the officiiil legisiratiou and liiiancial 
information may be olilained from the Pennsylvania Department of State by calling toll free, 
within Pennsylvania, 1 -800-732-0999. A copy of the official registration and financial informa- 
lion may be obtained from the Division of Consumer Services by calling toll free., l-XOO-435- 
7352 (Florida only), within the state. Registration does not imply cndorsiunnitt. approval, or rec 
ommendaiitin by the state. 
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Deafness Re search Foundation 

A summary of the registration and financial documents filed by this organiration can be 
ublaiiied by contacting: in Maryland, for the cost of copies and postage, the. Secretary of State, 
State House, Annapolis, MD 2 1401 ; in Virginia, State Division of Consumer Affairs, P,(). Box 
1 163, Richmond, VA 23209; in Washington, residents can call the Secretary of Stale toll-free 
within the slate, 800-3,32-448,3; In Mississippi, by calling the Secretary of State's olfiec at 888- 
236-6167; IN NEW YORK, OFFICE OF THE ATTORNEY GENERAL, CHARI i lHS 
BUREAU, 120 BROADWAY, NEW YORK. NY 10271; IN NEW JERSEY. THE ATTORNEY 
GENERAL BY CALLING 201-504-6215; IN PENNSYLVANIA, DEPARTMENT OF .STAI F; 
BY CALLING I'OLI.-FREE WI THIN THE STATE, 800-732-0999; IN WEST VIRGINIA, 
SECRETARY OF STATE, STATFl CAPITOL, CHARLESTON, WV 25305; IN FLORIDA. THE 
DIVISION OF CONSUMER SERVICES BY CALLING TOLL-FREE WTTMIN THE S TATF., 
800-435-7352; IN NORTH CAROLINA, RNANCIAL INFORMATION AND A COPY OF 
THE LICENSE ARE AVAILABLE FROM THE STATE SOLICTTATION LICENSING 
BRANCH A'T 919-733-4510; or by writing to Deafness Research Foundation, 1225 I Street, 

NW, Suite 500, Wa.sliington, DC 20005. Our license number in Mieiiigan is MIC.S9526. 
Regisiralion with any of the above government agencies does not imply endorsemem by the 
state. 


Conceras of Police Survivors 

A summary of the registration and financial documents filed by this organization cun be 
obtained by eontaeling: IN Fl.ORIDA, 'I'HE DIVISION OF CONSUMER SERVICES BY 
CALLING •TOLL-F'REF. WITHIN THE STATE, 1-800-435-7352; in Maiyland, for the cost of 
copic.s and postage, the Secretary of State, Charitable Division, State House, Annapoli.s, MD 
21401; in Mi.ssi.ssippi, by calling the .Secretary of Stale's office at I-8S8-2.36-6167; IN NEW 
JERSEY, INFORMATION FILED WITH THE ATTORNEY GENERAL CONCERNING THI.S 
CHARITABLE SOLICITATION MAY BE OBTAINED FROM THE A'lTORNEY GENERAL 
OH THE STATE OF NEW JERSEY BY CALLING 201-504-6215; IN NEW YORK, A COPY 
OFTHE LATEST ANNUAL REPORT CAN BE OBTAINED FROM NEW YORK STATE, 
OFFICE OF THE A'lTORNEY GENERAL. CHARITIES BUREAU. 120 BROADWAY, NEW 
YORK, NY 10271; in NORTH CAROLINA, financial informmion about this organization and a 
copy of it.s license are available from the Stale Solicitation Licensing Biancli at 919-733-4510; 
IN PENNSYLVANIA, THE OFFICIAL REGISTRATION AND FINANCIAL INFORMATION 
MAY BE OBTAINED FROM THE PKNNS'YLVANIA DEPARTMENT OF .STATE BY CAI .1 
ING •I'ULL-FREE WITHIN PENNSYLVANIA,! -800-732-0999, in Virginia, State Divisitiii of 
Consumer Affairs. P.O. Box 1 163, Richmond. VA 23209; in Washington, residents can call the 
Secretary of Slate toll-free within the state, 1- 800-332-4483; IN WES T VIRGINIA. RESI- 
DENTS MAY OBI AIN A SUMMARY OFTHE REGISTRATION AND FlNANCTAl. DaiU- 
MENTS FROM THE SECKE I ARY OF STATE, STATE CAPITOL, CHARLE-S fON, WV 
25305; or by writing to Concerns of Police Survivors, P.O. Box 3199, South Hwy 5, 
Camdenton. MO 65020. Our lieen.se number in Michigan is MiCS No. 10471. Registration willi 
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Help Hospitalized Veterans 

Please be advised that some of the cost of this appeal i$ regarded by Hi IV as a public education 
program rather than as a fund raising expense. Most of HHV’s public education program efi'oris 
are earned out in its direct mail material, such as the one you are now reading. 

A copy of the last audited financial report filed with the Department of State may be obtained 
by writing to: NY State, Department of State, Office of Charities Registration. Albany NY 
12231 or HHV, 36585 Pcnfield Lane, Winchester, CA 92596. A copy of the current Hnancial 
statement of HHV is available on request for the cost of copie.s and postage from the Maryland 
Secretary of Stale. State Hou.se, Annapolis, MD 21401. Washington State residents may obtain a 
copy of the last report filed with the Washington Secretary of Stale by calling toll free within 
Washington, l-800-.^32-4483: In Florida. RESIDENTS MAY CALL THE DIVISION OP CON- 
SUMER SERVICES AT 1-800-435-7352; For Virginia resident.'; only, an audited financial statc- 
menl is available with the Virginia Division of Consumer Affairs, RO. Box 1 163, Richmond, VA 
23209. For Pennsylvania residents only, the official registration and financial information of 
HHV may bo obtained from the Pennsylvania Department of State by calling, loll free, within 
Pennsylvania, 1-800-732-0999. Registration does not imply endorsement. West Virginia resi- 
dents may obtain a summary of the registration and financial documents from the Secrclury ol 
Slate, Slate Capitol, (iharieslon. WV 25305. Registration docs not imply endorsement. For New 
Jersey, information filed with the Attorney General concerning this charitable solicitation may 
be obtained from the Attorney General of the state of New Jersey by calling (609) 2X2-8740, 
Registration with the Attorney General does not imply endorsement. North Ciarolina residents 
may obtain a copy of the license to .solicit charitable contributions us a charitable organization 
or sponsor and financial infomulion may be obtained from the department of human re.sourccs. 
solicitation licensing branch, by calling (919) 733-4510. Regi.'iiraiion docs not imply endorse- 
ment. approval or recommendation by the state. In Kan.sas. the registration number is 169-5121. 
The annual financial report for the preceding fiscal year is on tile with the Secretary of State. 
I’he olTiciul registration and financial information of HHV may be obtained from Mississippi'.s 
Secretary of State office by calling 1-888-236-6167. Registration does not imply endorsement 
by the Secretary of State. Solicition is being made by professional fundraiser. Professional 
fundraiser's name and a statement of contracts and repi^ris regarding the charity, are tin file with 
the Illinois Attorney General. In Arizona, financial infomtation tiled with the Secretary of State 
is available for public inspection or by calling toll free l-800*458-5842, 

HHV is audited by a certified public accounting firm. HHV wants ui let you know ihai you me 
under no obligation to return any of the contents of this mailing. HIU .P HOSPI l ALIZHI) VE T- 
ERANS (HHV). a luinprofit organizaiion under Section 501(c)(3) of the Interna! Revenue Code, 
was founded in 197 1 by a group of citizens seeking to do something meaningful foi hospitalized 
veterans. HHV was organized afici' rcscaich and discussions with doctors, occupational thera- 
pists and patients from Department of Veterans Affairs and Military Hospitals. 
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Help Hospl tollied Veterans con’t 

HHV will send a portion of the funds received to veterans organizations that supply conipmcrs 
and on line services for severely disabled veterans. 


Doris Day A nimal League 

The Doris Day Animal League exists to increase the public's awareness of ils responsibility to 
animals through public and membership information and legislative initiatives, and lo ensure 
adherence to regulations already enacted to protect animals. The Doris Day Animal League is 
proud of its history of fiscal responsibility. 

A summary of the registration and financial documents filed by this organi/aiion can be 
obtained by contacting us at; Doris Day Animal League •Suite 100- 227 Massachusetls 
Avenue, N.E. • Washington, D.C. 20002, or by contacting these state agencies: In New York, 
NYS Department of Law, Charities Bureau, the Capitol. Albany. NY 12224; in Maryland, for 
the cost of copies and postage, the Secretary of State, State House, Anna|x)lis. MD 21401; IN 
NEW7ERSEY, FROM THE ATTORNEY GENERAL BY CALLING 201-504-621.1; IN 
NORTH GAROUNA, A COPY OF THE UCENSE TO SOLICIT CHARITABLE CON I RI- 
BDTIONS AS A CHARffABLE ORGANIZATION OR SPONSOR AND 1-INANCI AI. 
INFORMATION MAY BE OBTAINED FROM THE DEPARTMENT OF HUMAN 
RESOURCES. SOLICITATION LICENSING BRANCH, BY CALLING ‘;19-7;17-4510; in 
Pennsylvania, residents may call the Pennsylvania Depaiimeni of Stale at 1 -8(IO-732-0‘W; tin 
West Virginia residents, the Secretary of Sale, Sate Capitol, Charleston. W V 25305; in 
Virginia, the State Division of Consumer Affairs, P.O. Box 1 163, Richmond, VA 23209; 
Washington State residents may obtain a copy of the last report filed wilh ihe Washington 
Secretary of State by calling toll free within Washington, 1-800-332-4483; IN FLORIDA, RES- 
IDENTS MAY CALL THE DIVISION OF CONSUMER SERVICES AT I -8(M)-435-7352. 
R^isttation with any of the above government agencies does not imply endorsciiKni by the 
state. Prepared and mailed by and exclusively for the Doris Day Animal League, a nonprofit 
organization. Suite 100, 227 Massachusetts Avenue, N.E., Washington, D.C. 20002 
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A summary of the regisiration and finanda) (toiments filed by this organiz;ilio!i can l>e 
obtained by contacting: in New York, NYS Department of Law, Charities iUircait. The C^ipitol, 
Albany, NY 1 2224; in Maryland, for the cost of copies and postage, the Secrotary of .Slate, 
Slate House. Annapiiiis, MD 21401; IN NEW JERSEY. FROM THK Al'i ORNtY GENERAL 
BY CALUNG 20i -504-62 1 5; in NORTH CAROLINA. A COPY OF THE LICENSE lO 
SOLICIT CHARnABLE CONTRIBUTIONS AS A CHARITABLE ORGANI/AI ION OH 
SPONSOR AND FINANCIAL INFORMATION MAY BE OBTAINED FROM I HE 
DEPARTMENT OF HUMAN RESOURCES. SOLICITATION LICENSING BRANCH, BY 
CALLING 919-753-4510; in Pennsylvania, residents may uill the Pennsylvania Department of 
State at 1-800-732-0999; lor West Virginia residents, tlie .Secretary of Stale, Stale C'apitol, 
Charleston, WV 25305; in Virginia, the Stale Division of Consumer Affairs. P.O. Box I !63. 
Richmond, VA 232{F); Washington .Slate residents may obtain a copy of the last report filed 
with the Washington Secretary of State by calling toll free within WashingUnn, 1 -800-332- 
4483; IN FLORIDA. RE.S1DENTS MAY CALL THE DIVISION OF CONSUMER SER- 
VICES AT l-SOO-4.'*5‘7352; or by writing to May.s Mission for the Hantlicappctl, 604 Colonial 
Drive, Heber Springs. AR 72545. Our license number in Michigan is MK\S 9200.332. 
Regisiraiion with any of the abovx governtneni agencies di»e.s not imply endorsement by the 
Slate. 


Our Little Brothers ami Sisters 

A copy of oar financial statement may be obtained by writing to the State of Virginia Division 
of Consumer AlTairs. P.O. Sox 1 163, Richmond, Virginia 23209 or Our Little Brothers and 
Sisters, P.O. Box 3134, Alexandria, Virginia 22302 


A summary of the rcgi.siration and financial documents filed by thi.s organi/aiion can be 
obtained by contacting: IN FLORIDA. THE DIVISION OF CONSUMER SF:RViC,'ES BY 
CALLINO TOLL-EKRH Wl THIN THE STATE, I -800-435-7352: in Maryland, for ilte cast of 
copies and postage, the Secretary of .State. Charitable Division, State House. Annapolis, MD 
21401; in Mississippi, by calling the Secretary of State's office at 1-888-236-6167; IN NEW 
JERSEY. INFORMAl ION FILED WITH THE AITORNCY GENERAL CONCERNING 
THIS CHARITABLF: .SOLICITATION MAY BE OBTAINED FROM I HE ATiORNKY 
GENERAL OF' TIIF STATE OF NFW JERSEY BY CALLING 20 1 -.504-62 15: IN NEW 
YORK, A COPY 01 THE LATE.S 1 ANNUAL REPCJRT CAN BE OB I AINF:D FROM NEW 
YORK STATE. OFMCH OF THE ATTORNEY GENERA!., CHARITIES BUREAU, 120 
BROADWAY. NEW YOKK. NY 1027 1; in NORTH CAROLINA, financial information about 
dtis organization and a copy of its license arc available from the State .Solicitation Licensing 
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SawMrt Qur A fflng Rtii gig M S can’t 

BraiKh at 919-733-45 10; IN PENNSYLVANIA. THK OFFICIAL REGI.S I RATION AND 
FINANCIAL information MAY BE OBTAINED FROM THE PENNSYLVANIA 
DEPARTMENT OF .S'lATE BY CALLING TOLL-FREE WITHIN PENNSYLVANIA, 
732-0999; in Virginia. Stan: Division of Consumer Affairs, P.O. Box I lf>3, RKhitiond, VA 
23209; in Wa.<hington, residents can call the Secretary of State toll-free within the stale, 1-800- 
332-4483; IN WF-S'l- VIRGINIA. RESIDENTS MAY OBTAIN A SUMMARY OF THE REGIS- 
TRATION AND financial DOCUMENTS FROM IHE SKIREI ARY Ol- .S'lATE. .STATE 
CAPITOL, CHARI .ESTON, WV 25305; or by writing to Support Our Aging Religious, 14!K) 
Spring Street, Suite 320, Silver Spring, MD 20910-2735. Our license nainber in Mtchigtm is 
MlCS No. 10226. Registration with any of the above government agencies does not imply 
endorsement by the slate. 


Marine Toys for Tots Foundatiim 

A summary of the registration and fmaneial dacumcnt.s filed by this organization can lie 
obtained by eomacling: IN FLORIDA, THE DIVISION OF CON.SUMER SERVICES BY 
CALLING T01.I .-FREE WTI HIN THE .STATE. 1 -800-435-7.352; ill Mtuyhmd, for the cost of 
copies and postage, the Secretary of State, Charitable Division. State House, Annapolis, MD 
21401 ; in Mississippi, by calling thedicctctary of State's office at 1-888-230-6167; IN NEW 
JERSEY, INFORMATION Fll .ED WITH I HE ATTORNEY GENERAI . CONCERNING THIS 
CHARI TABLE .SOI.ICTTATION MAY BE OB TAINED FROM THE AITORNEY GENERAL 
OF THE S TATE OF NEW JERSEY BY CALLING 201 -.504-62 15; IN NEW YORK. A COPY 
OF THE LATES'l' ANNUAL REPORT CAN BF. OBTAINED FROM NEW YORK STATE, 
OFFICE OETHE ATTORNEY GENERAL, CHARITIFil BUREAU. 120 BROADWAY, NEW 
YORK, NY 10271 ; in NORTH CAROLINA, financial information about this orgaiiizutinn -and a 
copy of it.s license are avaihablc front the State Solicitation Licensing Branch at 919-733-4510; 
IN PENNSYLVANIA. THE OFFICIAL REGISTRATION AND I'lNANCIAL INTORMAnON 
MAY BE OBTAINED FROM THE PENNSYLVANIA DEPAKTMF.Nl OF .S TATE BY CALL- 
ING TOLt.-FREE wn HIN PENNSYI.VANIA.U800-732-0999; in Virginia. Slate Division of 
Consumer Affairs. P.O. Box 1 163. Richmond, VA 23209; in Wa.shingti>ii, rcsidenls can cal! the 
Secretary of Stale toll-free within the state. 1- 800-332-4483; IN WEST VIRGINIA. RESI- 
DENTS MAY OB TAIN A SUMMARY OFTHE REGISTRATION AND FINANCIAL DOCU- 
MENTTS FROM THE SECRETARY OF STATE. STATE CAPI TOL, CHARLESTON, WV 
25305; or by writing to Marine loys forToCs Foundation, Marine Corps Base. P.O, Box 1947. 
Quantieo, VA 22134. Our license number in Miehigan is MlCS No. 107 Ift. Regi.slralion with 
any of the above governmcni agencies docs not imply cndorscmcni by the state. 
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A copy of the latest Financiai Report and Registration filed by this organizsitioii may be 
obtained by contacting; Veterans of Foreign Wars, 406 West 34th Street, Suite 219, Kansas 
City, Missouri 64 1 1 1 , (8 1 6) 736-3390. Some sutes require that special notices be included 
with each solicitation. If you are a resident of one of these states, you may obtain financial 
information directly from the slate agency. MARYLAND (FOR THE COST OF CORIES 
AND POSTAOH) Office of the Secretary of State, State House, Annapolis, MD 21401; NEW 
YORK Office of Charities Registration, 120 Broadway, New York, NY 1027 1 ; VIRGINIA 
State Division of Consumer Affairs, Department of Agricultural and Consumer Services, RO. 
Box 1 163, Richmond, VA 23209; WASHINGTON Charities Division, Office of the Secretaiy 
of State, Stale of Washington. Olympia, WA 98504-0422, 1-800-332-4483; WE.ST VIRGINIA 
residents may obtain a summary from; Secretary of State, State Capitol, Charleston, W V 
2,3305; Registration with any of these governmental agencies does not imply endtMscment by 
the state. A COPY OF THE OFFICIAL REGISTRATION AND FINANCIAL INFORMA- 
riON MAY BE OBTAINED FROM THE FLORIDA DIVISION OF CONSlIMFIR SER- 
V1CE,S BY CALLING TOLL-FREE, 1-800-435-7352 WITHIN THE S l ATE. RFIGI.STRA- 
TION DOES NOT IMPLY ENDORSEMENT, APPROVAL, OR RECOMMENDA'I ION BY 
THE STATE. NORTH CAROLINA: FINANCIAL INFORMATION ABOU T THIS ORGA- 
NIZATION AND A COPY OF ITS LICENSE ARE AVAILABLE FROM THE .S I ATF, 
SOLICI TATION LICENSING BRANCH AT 919-733-4510. THE LICENSE IS NOT AN 
ENDORSEMENT BY THE S IATE. NEW JERSEY - INFORMATION FILED WITH THE 
ATfORNEY general CONCERNING THIS CHARITABLE SOLICITATION MAY BE 
OBTAINED FROM THE ATTORNEY GENERAL OF THE STATE OF NEW JERSEY BY 
CALLING 201-504-62 1 5. REGISTRATION WITH THE ATTORNEY GENERAL DOES 
NOT IMPLY ENDORSEMENT. The official registration and financial information of the 
Veterans of Foreign Wars may be obtained from the Pennsylvania Depariinenl of Stale by call- 
ing toll-free within Pennsylvania, 1-800-732-0999, Registration does not imply endorsement. 


Vietn am Veterans Memorial Fund 

A summary of the registration and financial documents filed by this organirntion can be obtained 
by conbiCting: IN FLORIDA, THE DIVISION OF CONSUMER SERVICES BY CALLING 
TOLL-FREE WITHIN THE STAT E, 1-800-435-7352; in Maryland, lor the cost of copie.s and 
po.stage, the Secretary of State. Charitable Division, State House, Annapolis, MD 21401; in 
Mississippi, by calling the Secretary of .State’s office at 1-888-236-6167; IN NEW JERSEY, 
INFORMATION FILED WITH THE ATIORNEY GENERAL CONCERNING T HIS CHARI- 
TABLE SOLICITATION MAY BE OBTAINED FROM THE ATTORNEY GENERAL OFTHF. 
STATE OF NEW JERSEY BY CALLING 201-504-6215; IN NEW YORK, A COPY OF THE 
LATE.ST ANNUAL REPORT CAN BE OBTAINED FROM NEW YORK S’TATE, OFFICE OF 
THE ATTORNEY GENF.RAL, CHARITIES BUREAU. 120 BROADWAY, NEW YORK, NY 
1027 !; in NORTH CAROLINA. HNANCIAL INFORMATION ABOUT THIS ORGANI 
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Vietnam Veterans Memorial Fund con’t 

ZATION AND A COPY OF ITS LICENSE ARE AVAILABLE FROM THE STATE 
SOLICITATION LICENSING BRANCH AT 919-733-45I0; IN PliNNSYLVANIA, TllL 
OFFICIAL REGISTRATION AND FINANCIAL INFORMATION MAY BF. OBTAINED 
FROM THE PENNSYLVANIA DEPARTMENT OF STATE BY CALLING TOLL-FREE 
WI THIN PENNSYLVANIA, 1-800-732-0999; in Virginia, Slate Division of Consumer Affairs. 
P.O. Bos 1 163, Richmond, VA 23209; in Washington, residents can call the Secretary of Stale 
toll-free within the .slate, 1- 800-332-4483; IN WEST VIRGINIA, RESIDEN TS MAY OB TAIN 
A SUMMARY OF THE REGISTRATION AND FINANCIAL DOCllMEN’TS FROM THE 
SECRETARY OF STATE, STATE CAPITOL, CHARLESTON, WV 25305; nr by writing to 
WMF, 1360 Beverly Road, Suite 300, Me Lean, VA 22101-3685. Our license niitnber in 
Michigan i.s MICS No. 9623. Registration with any of the above government agencies iloes not 
imply endorsement hy the state. 
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September 17, 1999 

The Honorable John M. McHugh 
Chairman 

Subcommittee on the Postal Service 
2157 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Representative McHugh: 

1 am writing in response to your August 30 letter to AARP’s witness, Mrs. Virginia Tierney. 
Your letter seeks answers to questions raised by the testimony of AARP and others at the August 
4 hearing on deceptive mailings before your subcommittee. You have raised some excellent 
points in your inquiries to which AARP is pleased to respond. 

Question I . The National Federation of Nonprofits testified that sweepstakes fundraising 
by nonprofit groups and charities is different from commercial sweepstakes, and that the 
legislation should exempt non-profits. For example, they note that the use of sweepstakes 
by charitable organizations - rather than trying to sell magazines or make a profit - is to 
bring their mission to the attention of potential donors and raise funds for vital causes. 
How do you respond? 

The major focus of the sweepstakes legislation is the provision of adequate disclosure. Many of 
the difficulties consumers experience with sweepstakes mailings relate to the confusing, 
misleading and at times deceptive language used throughout the body of the mailing. AARP 
believes that clear and conspicuous disclaimers as well as prominently placed statements that 
“purchase will not increase chances of winning” are universally beneficial, minimally intrusive 
and should apply to all entities engaged in sweepstakes mailings. 

Additionally, AARP joined with the Federal Trade Commission, the Department of Justice, the 
U.S. Postal Inspection Service and other law enforcement agencies late last year to announce 
“Operation Missed Giving.” The goal of the campaign was to alert consumers to the fact that 
some of the charitable solicitations they might receive either by phone or through the mail might 
be fraudulent. We would be happy to provide you with information on the effort, but our 
purpose in bringing it to your attention today is to point out that the requirements for mailings 
outlined in sweepstakes legislation should extend to charity-related sweepstakes as well, making 
it easier for consumers to give wisely. 

Question 2. AARP testified that its research found that 4 out of 10 participants in 
sweepstake mailings do not believe the statement *^no purchase necessary to win.’’ If that is 
the case, how do you see disclosures as truly cbanging citizens’ behavior? 


6<)1 E Street. NW Washington. DC 20)049 (202) 434-2277 www.aarp.org 
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One reason consumers do not believe statement that “no purchase is necessary to win” is that 

the companies generating these mailings create the perception that the statement is false. Often 
consumers who do not purchase an item, but wish to participate in the sweepstakes contest, must 
follow a series of steps not required for those who do purchase an item. Additionally, the 
mailing address to which they are sending their “No” entry is different than that of the “Yes” 
entry. Continued consumer education is needed along with the disclosures to produce change. 

Another reason for consumer doubt revolves ^und the content of the disclosure. Consumers 
will more likely believe the statement, “Purchase d(^s not increase your chances of winning” 
than they do “No purchase is necessary to win.” AARP believes that the combination of 
changing the message, streamlining the response procedures, and providing ongoing consumer 
education will lead toward consumer behavior changes. 

Question 3. On page 3 of your testimony you state that your “goal is to reduce fraud and 
deception in telemarketing and mailed solicitations.” How closely linked are the two, please 
explain. 

For the past three years AARF has devoted a large amount of time and resources to combating 
telemarketing fraud. As a result of collaborations with government agencies and die private 
sector, stronger telemarketing laws at the federal and state level have been enacted and law 
enforcement efforts have been enhanced both nationally and internationally. Prior to 
undertaking the above actions, AARP conducted research into the reasons that consumers are 
susceptible to telemarketing fraud and fraud in general. In addition to discovering that 56% of 
telemarketing fraud victims were over the age of 50, the research pointed out that older 
consumers had faith in known institutions, were very trusting, and found it difficult to say no. 
While this value system has served generations of Americans well, it also makes them targets for 
deceptive and misleading mail. 

The same tactics and techniques that AARP has identified and worked to eliminate in the 
telemarketing and fake charity arenas are at the center of the problems surrounding deceptive 
mailings. That is why we link the issues and why the enactment of sweepstakes legislation 
would provide consumers and law enforcement with a valuable too! to counter deception. 

Question 4. Are there provisions of the Telephone Consumer Protection Act of 1991, in 
particular, the private right of action, which would be a useful addition to sweepstakes 
legislation? Why or why not? 

A private right of action would be a useful addition to sweepstakes legislation and AARP would 
likely support such a provision. AARP supported such a right during the promulgation of the 
Telemarketing Sales Act at the Federal Trade Commission a few years ago. In general, AARP 
encourages improved access to the judicial system for people with small claims. 

AARP believes that a private right of action provision giving consumers an opportunity to 
recover losses from sweepstakes companies would be useful in two ways. First, it would allow a 
consumer to take action immediately rather than wait for a state attorney general’s office to 
gather a critical mass of complaints before instituting an action. The second advantage can l^st 
be illustrated by reviewing the recent settlement agreement reach^ by Publishers Clearing 
House. In that agreement, consumers have to follow a torturous process in responding to the 
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settlement, just to leceive minimal benefits. A private right of action would provide consumers 
with an alternative remedy. 

Question 5. What additional steps can the Congress take to keep consumers informed 
about deceptive sweepstake? 

The most appropriate step that Congress can take to keep consumers informed about deceptive 
sweepstakes is to provide funding for the Federal Trade Commission to develop a consumer 
education campaign on this issue. A comprehensive education campaign that could include 
brochures, public service advertisements, a dedicated webpage site and promotion of the FTC’s 
toll-fiee helpline could prove very helpful. Such a campaign could be bolstered by similar 
efforts conducted by industry and consumer groups. 

Chairman McHugh, AARP thanks you once again for inviting us to testify last month on this 
very important issue. We appreciate the opportunity to respond to the above questions and we 
commend you on your efforts to enact meaningful legislation to deter misleading and deceptive 
sweepstakes mailings this session of Congress. 

If you have any further questions or concerns, please do not hesitate to call me or ask your staff 
to cal! Jeff Kramer of our Federal Affairs staff at 202/434-3800. 

Sincerely, 


/ 


4t 


i 


Martin A. Cony 
Director 
Federal Affairs 
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September 23, 1999 


The Honorable John McHugh, Chairman 
Subcommittee on the Postal Service 
B-349C Rayburn House Office Building 
Washington, DC 20515 

Dear Mr, Chairman: 

As mentioned in our letterof August 31, 1999, we are pleased to respond to your 
request for additional input on a number of issues, including the need for Federal 
preemption of inconsistent state sweepstakes disclosures statutes. We submitted a paper 
on two other issues, the clear and conspicuous disclosure standard and First Amendment 
considerations, with our August 3 1 letter. We have now completed our paper on the 
Federal preemption issue and submit it for you consideration. 

This paper explains the need for Federal preemption in the area of mandated 
sweepstakes disclosures so that a single nationwide standard can be used to effectively 
inform consumers of the key swe^stakes disclosure messages. The paper describes 
comparable Federal statutes that incorporate such preemption provisions. In particular, 
we refer the Subcommittee to the {:»'i^nptive language contained in the Mail or 
Telephone Order Merchandise Rule, which preempts inconsistent disclosure language, 
but does not preempt the enforcement authority of the states. 

We are also attaching responses to the record questions posed to the Magazine 
Publishers of America in conjunction with the August 4 sweepstakes hearing and would 
be happy to provide further information on any of these is^s. 


Respectfully submitted. 



Executive Vice President 


Attachments 


MACi.AZINF. Pi BLI!<HER» OF .\.>fERiC.4 

}2l ] CowK. rK.t T K. Nft . .Srm: 6|0. W OC 20(m *-(2021 2%-T27T Fax <202) 296-034.3 
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Magazine Publishers of America 


Memorandum 


Date: September 23, 1999 

Re: Senate 335 

The need for Federal preemption in the area of mandated sweepstakes 
disclosures 


When Federal Preemption is Approoriate 

The purpose of sweepstakes legislation, and particularly S.335, is to set 
minimum disclosure standards designed to properly inform recipients of the important 
factors necessary for them to make informed decisions as to whether they wish to 
participate. S.335 therefore requires that all sweepstakes promoters that utilize the U.S. 
mails "clearly and conspicuously" disclose: 

1 . at three places that no purchase is necessary to enter or win: in the 
mailing, in the rules and on the order or entry form; 

2. at three places that a purchase will not improve the recipient's chances 
of winning: also in the mailing, in the rules and on the order or entry form; 

3. all terms and conditions of the sweepstakes, including the rules and 
entry procedures, in language that is easy to find, read and understand; 

4. the name and address of the sponsor or mailer; and 

5. the rules, that include the estimated odds and prize description. 

S.335, as well as HR1 70 and HR237 also pending in the House, are national 
disclosure statutes for sweepstakes or games of skill distributed through the U.S. Postal 
Service. Federally mandated labeling or disclosure statutes with nationwide application 
give rise to special federal preemption issues. Inconsistent or conflicting state labeling 
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or disdosure requirements have the dear and obvious potential to impede interstate 
commerce and frustrate federal objedives. This was spedficaily recognized by 
Congress when it added preemption to the Nutrition Labeling Ad in 1990. 136 Cong. 
Reo, H5836-01 , Sweepstakes of course are one form of sates promotion and are used 
by literally thousands of companies nationwide that merchandise or advertise direofry to 
consumers. Sweepstakes promotions are typically mailed nationviride and therefore 
must comply with not only Federal Law but also the laws of all the states or 
municipalities into which they are distributed. Realistically, a national merchant must 
comply with the most rigorous labeling or disclosure requirement of any state, as well as 
any others that differ, as it is generally economically unfeasible to segregate promotions 
and mailings by state or municipality. It can be virtually impossible for a national 
merchant to comply with different and inconsistent disclosure or labeling requirements. 
Thus, typically the Congress or the federal administrative agency delegated authority to 
issue labeling requirements, impose preemption restrictions against at least inconsistent 
stale labeling laws or regulations. See e.g.. Preemption of Testing and Labeling 
requirements within the -Enerov Policy and Conservation Act . 42 U.S.C, § 6297; 

Nutrition Labeling and Education Ad of 1990 . 21 LISC §343-1(Supp. I1 1990); Federal 
Cigarette Labeling and Advertisina Act . 50 USC §1333 (1988); Poultry and Poultry 
Products Inspection Act 21 USC §467 (e) (1988) and Federal Meat Inspection Act . 21 
USC § 678 (1988). Last year Congress included a preemption provision against 
inconsistent stale laws in the Children's Online Privacy Protection Act . 1 5 U.S.C. 

§ 6502(d) Congress has articulated the need for uniformity in the area of l^eling and 
disclosure on various occasions. See e.g., H.R. REP. No. 538, 101st Cong., 2d Sess. 
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8-9(1990); 1990 U.S.C.C.A.N. 336, 337-39 (describing the need for uniform regulatfon 
of nutritional labeling claims). As observed by a commentator that addressed the 
analogous need for national uniformity in environmental or "green" labeling laws: 


...lack of uniformity is unacceptable. Without uniform standards, the txjsts 
involved in marketing products to different states can make it virtually impossible 
for honest manufacturers to provide environmental information. One such cost is 
the substantial burden of complying with conflicting state green marketing laws. 
One commentator discussing food labeling, an analogous situation, stated that 
the costs to manufacturers complying with differing labeling requirements "ae 
literally incalculable." 


[I]n essence, regulations adopted by individual stales are inappropriate when 
they impose costs on manufacturers by Werfering with economies of scale that 
would otherwise be available in the production of nationally distributed goods. 

Welsh . Environmental Marketino and Federal Preemption of State Law . 81 Calif. 
L. Rev. 991, 1003-4(1993) 

In addition, multiple labeling requirements even if feasible, would be 
counterproductive. As emphasized by Prof. Ravi Dhar, who testified at the NAAG 
hearing on sweepstakes in February of this year, legislators should be careful about 
excessive disclosure requirements. His advice for effective disclosures - especially in 
the area of sweepstakes - was KISS ("Keep It Simple Stupid"). Ravi Dhar . Why 
Consumers Respond to Sweepstakes . NAAG Hearing February 24, 1999 (Indianapolis, 
Ind), 

In the area of consumer protection such as is addressed by S,335, the Federal 
Trade Commission of course has been delegated the responsibility to ensure through 
the use of trade regulation rules and otherwise that consumers are not misled or 
deceived. Initially it was unclear whether the FTC had been delegated the full 
preemptive authority of Congress. In 1975 however Congress unequivocsdiy granted 
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the FTC full preemptive authority as part of the Magnuson-Moss Warranty-Federal 
Trade Commission Improvements Act (15 USC §45-46, 49-52, 56-57C, 2301-2312). 
This act granted the FTC rulemaking authority and all the po\«ers granted to Congress 
by the Constitution to preempt inconsistent state laws. United States v. American Bldo. 
Maint. Indus. . 422 U.S. 271 . 277 (N.6)(1975). The FTC has utilized that preemptive 
power as part of its rulemaking authority when it has determined that uniform national 
standards are needed. Thus by way of important example, ttie FTC's Mail or Telephone 
Order Merchandise Rule which covers an analogous subject, contains a provision 
stating the Rule is not intended to preempt enforcement remedies available to the 
various states laws that are not inconsistent with the Rule, but that it does preempt 
inconsistent state disclosure provisions. The applicable language is: 


(1) The Federal Trade Commission does not intend to preempt action in the 
same area, which is not inconsistent with this part, by any State, municipal, or 
other local government. This part does not annul or dminish any rights or 
remedies provided to consumers by any State law, municipal ordinance, or other 
local regulation, insofar as those rights or remedies are equal to or greater than 
those provided by this part. In addition, this part does not supersede those 
provisions of any State law, municipal ordinance, or other local regulation which 
impose obligations or liabilities upon sellers, when sellers subject to this part are 
not in compliance therewith. 

(2) This part does supersede those provisions of any State law, municipal 
ordinance, or other local regulation which are inconsistent with this part to the 
extent that those provisions do not provide a buyer with rights which are equal to 
or greater than those rights granted a buyer by this part. This part also 
supersedes those provisions of any State law, municipal ordinance, or other local 
regulation reouirina that a buyer be notified of a right which is the same as a right 

provided bv this part but reouirina that a buyer be given notice of this right in a 

language, form, or manner which is different in any wav from that reguired bv this 
part. In those instances where any State law, municipal ordinance, <»■ other local 
regulation contains provisions, some but not all of which are partially or 
completely superseded by this part, the provisions or portions of those provisions 
whic^ have not been superseded retain their full fore and effect. 

15 CFR §435.3b (emphasis added). 
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other consumer protection statutes containing federal preemption against 
inconsistent state laws are the Truth In Lending Act and the Fair Credit Reporting Act. 
Conyess delegated to the Board of Governors of the Federal Reserve the Authority to 
promulgate disclosure rules and forms ( Consumer Credit Cost Disclosure . 15 U.S.C. 

§ 1604) and provided that they preempt state credit disclosure statutes "to the extent 
that those laws are inconsistent...” (15 U.S.C. § 1610(aj(1). It then specifically granted 
the Federal Reserve Board the authority to resolve inconsistencies and directed that 
aeditors "may not make disclosures using the inconsistent [state] term or form, and 
shall incur no liability under the [inconsistent state] laws. .." (15 U.S.C. § 1610(A)(1)). 
Similarly, in the Credit Repair Organizations Act (IS U.S.C. § 1679) and the Fair Credit 
Reporting Act (15 U.S.C. § 1681) there are provisions that comparable state laws are 
preempted "to the extent that those laws are inconsistent with any provision of this 
subchapter...." (15 U.S.C. § 1679, and 1681t(a). The latter then articulates the various 
credit reporting requirements or prohibitions that may not be imposed by any state (IS 
U.S.C. § 1681t(b)). 

The Need for Preemption Against Inconsistent State Sweepstakes Reoulatorv Statutes 
For the very reason that the FTC with Congressional authority preempted 
inconsistent disclosure or labeling language in Ihe Mail Order Rule, without preempting 
state enforcement authority, the same partial preemption should be added to S.335. It 
is equally important that in the area of sweepstakes, the states be permitted to 
prosecute fraudulent operators utilizing their state consumer protection statutes, but not 
be permitted to promulgate different or inconsistent sweepstakes labeling or disclosure 
laws. The states do not need new but different sweepstakes disclosure rules to protect 
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their citizens from frauduient operators. Severai states have aiready brought 
enforcement proceedings against iarge sweepstakes operators and there are 
coordinated voluntary compliance agreements with two major operators that over thirty 
states have signed. The NAAG Subcommittee on Sweepstakes and Prize Promotion 
has not been impeded by lack of adequate state consumer protection laws. Indeed, in 
its letter dated April 13, 1999 to Senator Collins concerning S,335, NAAG took the 
position that S.335 should not preempt the states' right to proceed against violators 
utilizing existing state statutes; "Many states have consumer protection laws in this 
area that are more stringent than your bill, and we believe the states should retain the 
ability to effectively enforce these laws." NAAG did not request authority to pass more 
state sweepstakes disclosure laws and indeed at least implied that the consumer 
protection laws currently in existence were sufficient. Indeed, at the Indianapolis NAAG 
hearings, A.G. James E. Doyle of Wisconsin, who has initiated a lawsuit against a major 
sweepstakes operator, agreed that no new state laws were needed: "...I agree with 
you.... I don’t think we need a lot of regulations. .. We have laws about this stuff [i.e. 
misleading advertising]...." (A.G. James E. Doyle colloquy: Indianapolis Sweepstakes 
Hearings Transcript at p.46, Feb. 24, 1999) A preemption provision modeled on the 
Mail Order Rule would preserve the states' enforcement authority, but prevent new 
inconsistent labeling laws that would be unworkable and impede interstate commerce. 

The need for preemption is real. There are numerous bills pending in state 
legislatures that would at their worst be inconsistent with the disclosure requirements of 
S.335 and at best be different, cumulative, and extremely cumbersome. Indeed the 
NAAG Subcommittee on Sweepstakes and Prize Promotion itself has recommended 
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that all sweepstakes mailing contain a separate “Sweepstakes Fact" insert with bold 
print notice that: 

•YOU HAVE NOT YET WON 
ENTER FOR FREE 
ENTER AS OFTEN AS YOU LiKE 
BUYING WONT HELP YOU WIN" 

Moreover, there have been bills introduced in a substantial number of state 
legislatures this year dealing with sweepstakes disclosures, each with its own unique 
requirement, though aii dealing with the same subject matter. For example, legislation 
in Florida would require explicit warning labels on the envelope and top of the first page 
of the solicitation (Fla. H.B, #0087), while Connecticut would require the disclosures to 
be "in the immediate proximity to and at least the same size and type as the description 
of each prize" (Conn. Dep'l of Consumer Protection Reg. § 42.295-1). Other states 
have introduced legislation containing other variations on the disciosure requirements 
(e.g. Ore, H.B. #3388, Mich. H.B. #4751 and Washington H.B. #1006), while Missouri 
has proposed restricting the use of entry envelopes and electronic entry sorting (Mo. 

H.B. #883) and New Mexico has proposed a complete prohibition against commercial 
sweepstakes promotions (New Mexico Sen. Bill 296). 

The cumulative impact of so much separate federal and state sweepstakes 
regulatory legislation would be to make it impossible or at least commercially unfeasible 
for nationwide promoters to consistently comply with ail the laws and regulations, 
thereby seriously impeding interstate commerce. The comment quoted above that: "the 
costs to manufacturers of complying with differing labeling requirements are literally 
incaiculabls" is equally appropriate here. Even if the promoters could realistically 
comply, the impact of so many different disclosures would be that none could be "easily 
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found, read and understood" and Prof. Dhar's strong recommendation to "Keep It 
Simple Stupid" would be totally lost. 

MPA recommends preemptive language modeled after the Mail Merchandise 
Rule that would preempt inconsistent disclosure language, but not preempt the 
enforcement authority of the states. 
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RESPONSES OF THE MAGAZINE PUBLISHERS OF AMERICA 
TO QUESTIONS SUBMITTED FOR THE RECORD 
OF AUGUST 4, 1999 HEARING 
U.S. HOUSE OF REPRESENTATIVES, SUBCOMMITTEE 
ON THE POSTAL SERVICE 


1 . Question : The National Federation of Nonprofits testifies that sweepstakes 

fundraising by nonprofits groups and charities is different from commercial sweepstakes, 
and that the legislation should exempt noi^rofits. For example, they note that the use of 
sweepstakes by charitable organizations - rather than trying to sell magazines or make a 
profit - is to bring their mission to the attention of potential donors and raise funds for 
vital causes. How do you respond? 

Answer ; First, we note for the record that the Magazine Publishers of 
America proudly counts among its members both “not-for-profit” and “for-profit” 
magazine publishers. We support the right of ail our members to conduct legitimate 
sweepstakes as a fun, fair and effective means of bringing our informative and 
entertaining products to the attention of consumers. We further applaud the valuable 
contribution that all legitimate not-for-profit organizations make to our country and 
support their ability to use sweepstakes to raise funds for vita! causes. 

With regard to differences between nonprofit and commercial sweepstakes 
promotions, first, nonprofit organizations tend to utilize smaller prizes in their 
sweepstakes as compared to some of the well-known commercial sweepstakes 
organizations. Many commercial entities, however, also offer modest prizes in their 
sweepstakes. Second, the nonprofit organizations correctly point out that requiring a “no 
purchase necessary” message on nonprofit sweepstakes does not make sense since no 
product is being offered for sale. That is one reason we have opposed, and continue to 
oppose, legislative provisions that mandate precise wording of consumer protection 
disclosures. We have objected to mandated wording requirements on both constitutional 
and practical grounds. Sweepstakes operators must be allowed to determine the manner 
in which to best convey the necessary disclosures to potential participants, purchasers, 
and contributors. 

There are several reasons why we believe Federal sweepstakes legislation should 
apply to ail sweepstakes promotions. First, as we testified before the subcommittee, we 
strongly support a uniform, nationwide standard for sweepstakes promotions rather than a 
potentially confusing patchwork of state regulations. To avoid conflicting legislation at 
the state level, the Federal taw must be comprehensive in its applicability, This will 
benefit both sweepstakes operators and consumers, since it will ensure consistent, “clear 
and conspicuous” disclosures that will be “easy to read, find, and understand.” 

Second, all legitimate sweepstakes operators will benefit from Federal legislation 
that helps the Postal Service stop fraud and abuse. At the National Association of 
Attorneys General hearing in Indianapolis in February, numerous examples of fraudulent 
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sweepstakes were presented from purported nonprofit organizations, some with very 
similar names to legitimate nonprofit entities. It could compromise the Postal Service’s 
ability to enforce the statute if promoters with names suggesting that they are charities or 
non-profits would have a presumptive exemption subject to the Postal Service proving 
otherwise. 

2. Question : The AARP, among others, has recommended amendments to the 

House legislation that provide definition and guidelines to games of skill and provide stiff 
remunerative penalties for noncompliance, AARP contends that the most direct means of 
eliminating fraud is to take the profit out of it. How do you respond to this suggestion? 
Do you believe a penalty structure similar to the one that the Senate adopted would serve 
as a deterrent to fraud? 

Answer : MPA supports vigorous enforcement actions against and 

prosecution of fraudulent operators, both those engaged in sweepstakes and games of 
skill. Fraudulent operators undermine the effectiveness of legitimate operators, casting a 
pall over the entire industry and destroying consumer confidence. We have been 
supportive of the Postal Service’s efforts to improve its ability to conduct enforcement 
activities, through legislative provisions providing nationwide stop-order authority and 
civil penalties. While we believe the civil penalties included in the Senate legislation are 
extremely large, we chose not to oppose those penalties during the course of the Senate’s 
deliberations. We would not oppose reasonable civil penalties in sweepstakes legislation 
pending before the House. We doubt, however, that heavy fines will serve as a major 
deterrent for most fraudulent operators, as they tend to be quite elusive upon being 
prosecuted, or, judgment-proof. 

3, Question : In its testimony, AARP endorses the requirement that disclaimer 

language be printed in at least 16-point type. In what ways would this requirement 
impact the layout of the materials in sweepstakes mailings? Do you believe it is 
necessary to write such a detailed requirement into law or might such a need be better 
addressed through regulation? 

Answer : Sixteen point type would be unworkable for most sweepstakes 

mailings because disclaimers of that size would overwhelm the entry order forms which 
are typically postcard size. Moreover, MPA is strongly opposed to legislative 
requirements that mandate type size or any other requirements that dictate in express 
terms the wording, type size or style, or placement of sweepstakes disclosures. In 
addition to our comments before the Subcommittee, we submitted a paper to the 
Subcommittee on August 3 1 that provides further background and analysis on two 
aspects of consumer disclosures: (1) the evolution and meaning of the phrase “clear and 
conspicuous” in the context of consumer disclosures, and potential problems from the 
simultaneous use of the term “prominent” in the Senate legislation; and (2) constitutional 
restrictions on excessive disclosure requirements. We request that our memorandum on 
the “clear and conspicuous” standard as applied to consumer disclosures be included in 
the record of the August 4 hearing. 
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As we state in our memorandum, discloaires designed to prevent deception 
cannot so overwhelm the promotion as to frighten the recipient and destroy the 
promotion. The promoter must be given fair latitude to draft effective copy consistent 
with its nondeception obligation. The Federal Trade Commission, in promulgating the 
“clear and conspicuous” standard for measuring effective communication, intended to 
balance the needs of consumers with the ability of promoters and their copywriters to 
utilize creative leeway in drafting effective promotional language which at the same time 
is nondeceptive. Mandating type size is more onerous than necessary to inform the 
consuming public. 

4 . Question : Please provide for the record a copy of the memorandum (to which 

you referred at our August 4, 1999 hearing) from the Freedom to Advertise Coalition 
regarding the First Amendment implications of mandating size and placement 
requirements. 

Answer : The comments of the Freedom to Advertise Coalition, as submitted 

to the Senate Permanent Subcommittee on Investigations during its March hearings, were 
provided to the Subcommittee under separate cover on August 3 1, 1999, The comments 
accompanied a separate paper prepared by MPA that also addresses constitutional 
restrictions on excessive disclosure requirements, including the use of mandated words or 
type size. 
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SUPPLEMENTAL QUESTIONS 
FROM THE U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE POSTAL SERVICE 


1. Question : On page three of your testimony you urge our subcommittee to 

“enact legislation that correctly mandates use of the universally accepted “clear and 
conspicuous” standard for consumer disclosures.” How can we in Congress be assured 
that this is sufficient and will actually help consum.ers? Will this avoid the “tiny, fine 
print” issue? Please explain. 

Answer : In addition to our testimony before the Subcommittee, w'e 

submitted a memorandum on August 3 ! addressing the “clear and conspicuous” standard 
as applied to consumer disclosures. We have requested that this memorandum be 
included in the record of the August 4 hearing. As discussed in our memorandum, 
recognized jurisprudence on this subject teaches that the phrase “clearly and 
conspicuously” is a legally recognized standard of effective communication. The 
ultimate test is whether the disclosure is effectively communicated to consumers so that it 
is displayed in a manner that is readily noticeable, readable and/or audible (depending 
upon the medium) and understandable to the audience to whom it is disseminated. The 
clear and conspicuous standard is intended to be an effective but flexible criteria to insure 
that consumers, acting reasonably, have the information necessary to act prudently, while 
at the same time giving promoters creative leeway in presenting the required information. 
Assuming House approval of legislation incorporating the clear and conspicuous standard 
in conjunction with civil penalties, disclosures that are not noticeable, readable, or 
understandable will be punishable by substantial penalties. 

We urge this subcommittee not to depart from a standard that, over a period of 
more than 20 years, has been developed by government agencies and interpreted by the 
courts, and has amassed a rich body of precedent and clearly understood and uniformly 
applied meaning. 

2. Question : I note in your testimony that you support allowing sweepstakes to 

opt out. What are your thoughts on the private right of action provision contained in the 
Telephone Consumer Protection Act of 1991? Should sweepstakes legislation contain a 
similar provision? 

Answer : As stated in our testimony, MPA strongly supports providing 

choice to our subscribers and customers. We support the provision in the Senate 
sweepstakes legislation, S. 335 as passed, requiring sweepstakes promoters to allow 
consumers an opportunity to opt-out of receiving future sweepstakes promotions from 
individual companies. We did not support an earlier proposal to require the 
establishment of a centrally administered system as we firmly believe this to be 
unworkable and ultimately would not benefit the consumers. We would direct your 
attention to the extremely large penalty of $10,000 per violation if consumers selecting to 
opt-out are not removed from the promoter’s mailing lists. We believe such penalties 
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would serve as a more than adequate deterrent to violations of opt-out. We believe that 
the addition of a private right of action is not necessary to ensure promoter’s compliance 
with opt-out elections. We also note that the Senate legislation takes into account the 
promoter’s best efforts and does not impose a penalty for inadvertent violations. 

Furthermore, we are concerned that consumers may not understand the nature of 
promotion mailing practices and might believe, innocently but improperly, that if they 
receive a mailing after 35 days from sending their opt-out notice that a violation has 
occurred. That could lead to inappropriate lawsuits. The Senate legislation correctly 
imposes a tight deadline on promoters to remove opt-out names from lists used to select 
sweepstakes mailings but promoters would not have to recall lists that have already been 
selected and sent on for mailing. Many suppliers assist sweepstakes operators in 
preparing mailings and it would be impossible for promoters to locate and recall any 
names that have already been released for mailing. In addition, recipients’ actual 
damages would be nominal and such claims would improperly burden the courts; a 
higher fixed minimum damage figure might be punitive and create constitutional issues. 
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RESPONSES OF THE DIRECT MARKETING ASSOCIATION 
QUESTIONS SUBMimai FOR THE RECORD 
AUGUST 4* 1999 HEARING 
U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON GOVERNMENT REFORM 
SUBCOMMITTEE ON THE POSTAL SERVICE 


1. The national Feda-ation of Nonprofits testifies that swe«^stakes fundraising by nonprofit groups and 
charities is different from commercial sweepstakes, and that the legislation should exempt nonprofits. For 
example, they not that the use of sw^pstekes by charitable organizations—iather than trying to sell 
magazines or make a profit—ls to bring their mission to die Mention of potential donore and raise funds 
for vital causes. How do you respond? 

1 A. The Direct marketing Association (DMA) has members both for-profit and nonprofit. 
Sweepstakes promotions have proven valuable to both. The DMA is looking for the Congress to 
establish national standards that will help avoid confusion for all recipients. With that in mind, 
the DMA believes that a national standard should nipp^y to all. In that way, potential confusion 
caused by Imving only some but not all swe^)st3kes promotions following a national standard 
will be avoided. 

Moreover, the bill also has significant anti-fraud provisions and applications. Those anti- 
fraud activities should apply to all mailers since it will enhance the confidence of American 
consumers in promotions through the mails—whether from nonprofit organizations or from for- 
profit organizations. 

2. The AARP, among others, has recommended amendments to the house legislation that provide 
definition and guidelines to games of skill and provide stiff remunerative penalties for noncompliance. 
AARP contend that the most direct means of eliminating fraud is to take the profit out of it. How do you 
lespond to this suggestion? Do you believe a penalty structure similar to the one that the Senate adopted 
would serve as a deterrent to fraud? 

2A. Heavy fines do serve as a deterrent. However, due to the technical nature of some of the 
provisions In the bill, the fine seems excessive for a technical violation. We did and do agree to 
support the Senate's provisions for fines and believe that The same structure should apply to both 
sweepstakes and games of skill. Fraudulent operators, unfortunately, when caught usually have 
no assets from which fines may be collected. 

3. In its testimony, AARP endorses the requirement that disclaimer language be printed in at least 16 
point ^e. In wdiat ways would this requirement impact the layout of the materials in sweepstakes 
mailings? Do you believe it is necessary to write such a detailed requirement into law or might such a 
need be better addressed through regulation? 

3A. Requiring specific type size would be unmanageable for sweepstakes mailers. The required 
disclosures would make order forms, for example, unusable. The DMA believes that type size 
proscriptions raise First Amendment concerns. As stated in our oral testimony, we urge the 
Subcommittee to avoid any First Amendment problems so that national standards can be 
established and implemented quickly and without court review. We believe that the well 
established doctrine for "clear and conspicuous" disclosures provides adequate protections for 
consumers. 
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RESPONSSS OF THE DIRECT MARKETING ASSOCIATION 
T^> SUPPLEMENTAL QUESTIONS FROM 
THE SUBCOMMITTEE ON THE POSTAL SERVICE 


1 . Your testimony urges our subcommittee to adopt the clear and conspicuous language standard for 
disclosures. How can we in Congress be assured that this is sufficient and will actually help 
consumers? Will this avoid the "tiny, fine print” issue? Please explain. 

1 A, Clear and conspicuous doctrine requires that a disclosure be displayed in a manner diat is 
readily noticeable and readable to the audience to whom it is disseminated. The requirement that 
a noticeable disclosure be placed on the order form will ensure dmf consumers will see it. Hits 
standard has been in place for over 20 years and we believe it should not be almndoned at this 
time. There are significant penalties for failure to have clear and conspicuous disclosures. 

2. I note that you support allowing sweepstakes to customers to opt out. %Tiat are your thoughts on the 
private right of action provision contained in the Telephone Consumer Protection Act of 1991? 
Should sweepstakes legislation contain a similar provision? 

2A. The DMA stitmgly supports choice for consumers to opt out of mailing lists. In fact, it is 
part of the DMA’s Privacy Ptomise which is required of all DMA members. We believe that tiie 
bill ccHitains adequate opt out provisions with a $10,000 fine for violation. That is adequate. 
However, we do not oppose the individual right of action in small claims court. 
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The Honorable John M. McHugh, Chairman 
Subcommitlee on the Postal Service 
Committee on Government Refwm 
U.S. Mouse of Representative 
2 i 57 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman McHugh: 

In regard to our September 1 7 letter providing answers to questions about 
sweepstakes mailings, we wish to correct mistake on the third page in reference to 
a specific House bill. It ^uld have been H.R. 2678, not 2687. 

Thank you tor noting this correction. 

Sincerely yours. 
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September 1 7. \ 999 

The Honorable John M. McHugh. Chairman 
Subcomrasttee on the Postal Service 
Committee on Go% emRwnt Refonn 
U.S. House of Represwttatlves 
2157 Rayburn House Office Building 
Washington. DC 20515-6143 

Deal' Chairtnan McHugh: 

1 am responding to your August 30 letter to Sara Cooper which posed 
some questions to supplement your .August 4 hearing concerning fraudulent and 
deceptive sweepstakes mailings. W'e appreciate the opportunity to offer more 
information. Our answers to the first set of questions are as follows: 

1. The statistics that we offered in our August 4 testimony are based on 
indi\:idual consumer complaints made to <Kir National Fraud Information Center 
hotline. Those complaints are about telemarketing fraud; we do not ha^ e a 
category for mail fraud. While in 56% of telemarketing fraud reports made to the 
NFIC during the first six months of 1999. the initial contact by the company to the 
consumer w as \ ia the mail, in the specific subcaiegoty of telemarketing 
-sweepstakes-'prize offers, the percentage is even greater — 70.7% of the Initial 
contacts were by mail. 

In incidents of Internet fraud reported to our companion program, the 
Internet Fraud Watch, initial contact by mail is much lower. For the same time 
period, it represented only .2% of the Internet fraud complaints we received. 

2. We do not feet that it is-necessary to create another national database of 
complaint information. As you know, the Federal Trade Commission already 
maintains a database for law enforcement agencies that covers a broad range of 
sufcgeci areas, including deceptive prize and sweepstakes offers. Our fraud 
programs operate nationally and contribute to the FTC database weekly. A 
gmw ing number of other organizations such as the Eletter Business Bureau. 

Project PhoneBusters in Canatb, also supply information. To replace alt these 
programs w lih one would be a huge and veiy costly undertaking. The cooperative 
relationships that currently exist work verj’ well. At the same time, our 
individuality enables us to function different!) ; for instance. NCL is less 
constrained thji the FTC in public use of our statistical data. 
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3. As a nonprofit organization, the National Consumers League appreciates the benefits of 
our special status. However, we believe that it is our obligation to be as honest and truthful in 
our solicitations as for-profit entities should be. The sweepstakes solicitations we have seen 
from nonprofit organizations are very similar to those used by for-profit companies and raise the 
same concerns. The issue is not whether the promotion is for a worthy cause or a good product. 
The issue is whether the mailings have the capacity to mislead consumers about their chances of 
winning and what it takes to win. Nonprofits and charities should be treated the same as for- 
profit companies in any requirements concerning sweepst^es solicitations. 

4. We have learned that in consumer education, the more straightforward the message, the 
more effective its impact will be. That is why we began to use a new anti-telemarketing fraud 
message for older consumers, "fraudulent telemarketers are criminals," to replace the old "if it 
seems too good to be true, it probably is." The (Moblem with "no purchase is necessary" is that it 
is not strong enough by itself - people may think that a purchase is still helpful even though it 
may not be required. A stronger mess^e such as "It's illegal to require you to pay anything to 
enter," coupled w ith another message that "purchasing something does not improve your chances 
of winning in any way," would probably be more effective in changing consumer behavior. 

In regard to the second set of questions, we offer these answers: 

1 . >^Tien we spoke of respected companies, we meant legitimate companies that are 
household names and use sweepstakes solicitations to promote sales of products or services, as 
opposed to fraudulent boiler room operations whose sweepstakes solicitations are designed 
simply to rob consumers of their money. We are reluctant to single out specific companies for 
fear of leaving out others who may merit similar criticism. Publishers Clearing House has been 
used as an example because the company has been the focus of recent multistate legal action. 

We belie\ e that decisive action by Congress to set guidelines for sweepstakes mailings will help 
legitimate companies to ensure that their solicitations do not decei\ e or mislead consumers. 

2. As we noted in our August 4 testimony , sweepstakes mailings are often the first salvo in 
fraudulent telemarketing schemes when consumers receive notices announcing that they are 
winners and instructing them to call to find out how to claim their awards. These con artists 
design their mailings to look very similar to those that are used by legitimate companies. 

^^'hether the consumer responds by phone or by mail is not the point, however. The point is that 
the mailings may deceive them into believing that they have won something w hen they have not. 

3. We belie\€ that it is vital to include a private right of action in sweepstakes legislation, as 
there is in the Telephone Consumer Protecticm Act of 1991 . Individual consumers and legal 
counsel acting on behalf of groups of plaintiffs have been very effective in helping to enforce 
consumers' rights under the 1991 law and curb telemarketing abuses. One Mary land woman, 
Barbara Joyce, has reduced the number of unw anted telemarketing calls she receives to a trickle 
by hitting violators squarely where it hurts - in the wallet. She has collected nearly $7000 in 
settlements and judgements to date. Consumers should be able to take the same action to stop 
unwanted sweepstakes solicitations. 



We believe that the provisions of H.R. 2687, which would require sweqj^akes mailers to 
remove consumers from their lists in the same way that the Telephone Consumer Protection Act 
requires telemark«ere to honor consumere’ ’'do not c^f ' requests, should be incliKied in ^y 
sweepst^es -legislation that is tdtiraately ^sprov^ in ihe House. -While the bill does not address 
a private right of action, we feel that it w^uld be in the public interest if both consumers and 
government agencies acting on behalf of the public shouM be able to enforce compliance with 
such requirements. 

4. To make the public more aware of the s^riofis problems associated with doteptive 
sweepst^es, government, law^ enfOTcement. legKimate sweepstakes solicitors and consumer 
organizations must work together. Information alrout enforcement actions must be coupled w ith 
information about how consumers can tel! the difference between legitimate and deceptive or 
fraudulent sweepstakes solicitations. This reqtares a bright line that consumers can use -- if a 
mailing does not dearly provide the required disclosures, ifs a scam. And those who use 
sweepstakes solicitations, whether nonprofit or for^rofit. must also work to educate consumers. 

Thank n'ou for asking for our continued inpttt on this important issue. Please do not 
hesitate to contact me at (202)835-3323 if you have any fortKcr questions. 

Sincerely yours. 

Susan Grant. Vice President for Public Policy 

National Consumers League 
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Mr. McHugh. 3-plus hours with one 5-minute break is enough 
for anyone. You have more than served your country prominently 
and adequately today. We deeply appreciate that. 

So, with the thanks of everyone and the promise of continuing 
to work on this issue, the meeting is adjourned. 

[Whereupon, at 4:15 p.m., the hearing adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Written Testimony 
Submitted by 

Karla W. Corcoran, Inspector General 
United States Postal Service 
fo the 

Subcommittee on the Postal Service 
Committee on Government Reform 
August 4, 1999 


Chairman McHugh and distinguished Members of the Subcommittee, the Office of 
Inspector General of the United States Postal Service is pleased to submit this 
written testimony regarding the necessity of amending chapter 30 of title 39, United 
States Code, to combat the mailing of deceptive material relating to games of 
chance. We share the concern of Congress and the Postai Service about 
protecting the public from deceptive mailing practices, and we support this 
legislation. Deceptive mailers should not be able to use the Postal Service to prey 
upon the public. 

We have foilowed this legisiation as part of our oversight responsibiiity of the 
Postai Inspection Service and commented on it in our most recent Semiannual 
Report to Congress. The Office of Inspector General is pleased to share with the 
Subcommittee our oversight perspective and law enforcement experience in order 
to provide you with independent and objective information to assist you in making 
decisions regarding this legisiation. We currently do not see this proposed 
legislation as conflicting with our mission. 

1735 N Lynn St 
AntiNOTON VA 22209-2020. 

(703) 248-2100 
Fax: (703) 248-2256 
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As part of this legislation, the Postal Service will be granted subpoena authority. 
We support this proposal as long as the Postal Service develops safeguards to 
ensure its judicious use. This subpoena authority will be the main focus of our 
testimony. 

If this legislation is enacted as proposed, it would require the Postal Senrice to 
promulgate regulations within 120 days establishing procedures for the issuance of 
subpoenas. To ensure the integrity of the subpoena process, we believe it would 
be important for the Postal Service to develop procedures requiring that: 

• a specific case be opened before a subpoena is requested; 

• appropriate supervisory and legal review of a subpoena request is 
performed; 

• delegation of subpoena approval authority is limited to high-level 
officials; and 

• periodic reports on subpoena activity are required. 

Overall, the deceptive mailing legislation Is designed to protect consumers from 
deceptive mailings relating to games of chance. The specific proposal to grant 
subpoena authority, however, covers all of the following nonmailable matters, 
many of which do not appear to involve the mailing of deceptive material relating to 
games of chance: 

• nonmailable motor vehicle master keys; 

• nonmailable locksmithing devices; 

• mail bearing a fictitious name or address: 

• delivery of mail to persons not residents of the place of address; 

• false representations; 

• lotteries; 
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• unlawful matter; 

• pandering advertisements; 

• unordered merchandise; 

• sexually oriented advertisements; 

• nonmailable plants; and 

• nonmailable plant pests and injurious animals. 

While we support giving the Postal Service the tools necessary to prevent 
deceptive mailings, we note, however, that not limiting the scope of subpoena 
authority to deceptive mailings could have the unintended consequence of 
diverting Postal Service attention away from deceptive mailings to areas unrelated 
to games of chanc». 

We benchmarked with other federal criminal law enforcement agencies that have 
subpoena authority in non-criminal cases. Our research disclosed that Congress 
has authorized federal criminal law enforcement agencies to issue administrative 
subpoenas for use in civil investigations. For example, the Federal Bureau of 
Investigation and the Drug Enforcement Administration have limited authority to 
issue administrative subpoenas for use in civil or criminal investigations relating to 
controlled substances. Others, such as Offices of Inspectors General, have 
authority to issue administrative subpoenas in civil cases, as well as In criminal 
investigations. 

The Postal Inspection Service, like other federal criminal law enforcement 
agencies, uses grand Jury subpoenas for criminal investigations. Grand Jury 
subpoenas are not appropriate for conducting deceptive mailings investigations. 
The Postal Inspection Service uses Inspector General subpoenas for 
investigations of fraud, waste, and abuse against the Postal Service. In a 
deceptive mailing case, it would not be appropriate for the Office of Inspector 
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General to issue an Inspector General subpoena for the Postal Inspection Service 
because investigations of deceptive mailings usually do not involve a fraud against 
the Postal Service. 

Because other subpoenas used by the Postal Inspection Service are not 
appropriate for investigations into deceptive mailings, we support the legislative 
proposal to give the Postal Service subpoena authority in this area. To assist the 
Subcommittee, we would like to share the procedures we use to ensure 
accountability when issuing an Inspector General subpoena to our staff. We: 

(1) open a specific case before requesting a subpoena; (2) ensure review by an 
Assistant Inspector General and the General Counsel to the Inspector General; 

(3) maintain subpoena approval authority with the Inspector General or an 
Assistant Inspector General; and (4) report periodically on subpoena activity to the 
Postal Service Governors and to Congress in our semiannual report. 

In conclusion, the Office of Inspector General supports the legislative proposal 
giving subpoena authority to the Postal Service because: 

• we do not presently see this proposed legislation as conflicting with 
the missions of the Postal Inspection Service and the Office of 
Inspector General; 

• previously, Congress has authorized other federal criminal law 
enforcement agencies to issue administrative subpoenas for use in 
civil investigations; and 

• other subpoenas used by the Postal Inspection Service are not 
appropriate for most investigations into deceptive mailings. 

We recommend Congress consider focusing the scope of the proposed subpoena 
authority on only deceptive mailings involving games of chance. Also, to ensure 
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the integi% of the subpoena process, we believe it will be important for the Postal 
Service to develop subpoena procedures requiring that, at a minimum, they: 

• identify a subject of investigation and open a specific case on that 
subject prior to requesting a subpoena: 

• rev^ sidspoena requests for legal and investqative sufRdeni^ 
at the headquarters level; 

• maintain subpoena approval authority with Postal Service officers 
or their direct reports; and 

• report periodically to appropriate oversight officials on subpoena 
activity. 

These steps, which in our opinion will enhance accountability, should help ensure 
thatthe Postal Service judiciously exercises its subpoena authority. 

We are committed to working with the Postal Service and the Postal Inspection 
Service to better protect the public. If the proposed legislation is enacted, die 
Office of inspector General will monitor its implementation and keep the 
Subcommittee fully and currently informed. 

We thank the Subcommittee for the opportunity to express our views and look 
fonward to continuing to work with you in the future, 

## 
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Order Code RS20292 
August 4, 1999 


CRS Report for Congress 

Congressional Research Sw^ce • The Library of Congress \ ; 


Sweepstakes and Skill Contests: A Growing 
Marketing Industry in the United States 

Bemcvia McCaitp 

Analyst in American National Government 
Government and Finance Division 


SuDiBiaiy 


In a competittve, o|^ maiicet system, advmismg and direct marketing princes 
play an in^rtuit role for both buyers and sel^ of products and/or s^vices, »k! serve 
\ as m^or engines of economic activity gena'^ly. Consequently, the marketing industry 
; in the United States has grown continuously over the years, developing into a 
profesnonal field based on market research, inc^ti\^, rewards, and human psychology. 

; In addition to the usual advertising segment of the marketing industry, two tools — sl^ 
[ contests and sweepstakes — have come into increased prominence in the United States 
; over the past three decades. Skill contests require that the consumer use knowledge 
e^^ivdy in solving riddles, vmrd puzdes, or other tests in order to win the pri^. On 
; the othm* hand, in order to be decided a winner in a sweepstake^ the participants rely 
i solely on chance and, in most cases, no purcitase is required. Bemuse ottry forms for 
i bofo sldU contests and sweepstakes are distributed primarily throu^ the mail, the U.S. 

I Po^ Service O^SPS) is at the heart of the industry. Although the industry's mariteting 
I techniques are largely regulated by state laws, some fedm^ i^ulatory jurisdiction, 
i although indirect, is dso exercised by the USPS and the Federal Trade Commission 
: (FTC) through current proviaons appli^le to lotteries, false representations, and unfoir 
: trade practices. With the rapid growth of swe^stakes and sl^ contests as marketing 
techniques and the concomitant accumulaticm of corr^laints made by consume 
i^ardti^ the harmfid effects these practices have on unwary groups, skill cont^s, and 
particulariy sweepstakes and the companies that run th^ have come under increased 
soutuiy both at the state level and in Congr^. Con^esaonal action has already been 
takoi in the Senate. On Jidy 1, 1999, the C<Hnmittee on Governmental Affairs favorably 
reported S. 35S, the Dec^tive Miul Prevention and Enforcement Act. In the House, 
several bills have been introduced addressing this issue, and hearings are scheduled by 
: the Committee on GovOTiment Reform, Subcommittee on Postal Service, on August 4, 
I 1999. Updating of this report will occur as merited by legislative developments. 


CfiS lit poris wi' pn‘pari‘t^ fur \!i mht'rs aiui vitmmiiU ts uf ( 
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The Sweepstakes Market 

Sweqostakes mailii^.have been used by the direct marketing industry for over three 
decades, primarily as sales enhancement tools for an assortment of products, but also as 
a way to raise money or promote services for various causes. Wlule many sweepstakes 
firms exist and operate in today's market, four major firms — Publishers Clewng House, 
Reader’s Digest Association, Inc., Time, Inc., and American Family Enterprises — 
dominate the field, sending out hundreds of millions of mailings each year. Although 
promotions can involve contests of skill or outright solicitations, these four major direct 
marketing firms have as their main goal the promotion and sale of hundreds cd* different 
types of magazines and products through the lure of high prize money sweepstakes. 

The extent the sweepsudtes market is vast. According to the Magazine Publi^ers 
of America, about $7 billion a year is ^)ent on magazine subscriptions in the United States 
alone, with id)out $850,000,000 (or 12%) of this amount generated by sweepstakes 
promotions. The direct marketing industry views these types of mailings as legitimate 
maiketing devices that serve a useful purpose for their commercial publishing clients and 
for the broad marketing audience. 

Deceptive Practices in Sweepstakes 

Although many sweq)stakes are foir and legitimate promotions, some may deceive 
or defimid consumers into sending money or making purchases ' Sophisticated marketing 
techniques allow marketers to target conswners respond to the mailings or place 
orders fm* products. These “preferred customers” receive numerous additional mailings, 
a practice known as “reloading.” Sudi mailings generally warrant more aggressive 
marketing techiuques, such as devices to nudce the mailuig seem personalized and unique, 
sometimes implying that if purchases are not made, the customer may lose his or her 
“preferred” status. 

In thdr own defense, sweqistakes companies contend that by ofiering consumers an 
opportunity to parddpate in drawir^ with large monetary prizes, consumers have a great 
incentive to make purchases, whether or not purchases are required as a condition of 
winning a pdze. Consequently, the companies conduct extensive market research to 
determine the acceptabifity of th^ mailtr^, the rize of the general audience they address, 
and, finally, the development of specialized lists used for targeted, mwe personaHzed 
mailings. In most cases, the tvgeted, personalized mailings use market research 
infcMination applicable to the tsygeted group, primarily to have the consumers infer that 
their purchasing pattemsare linked to the recdpt of sweepstakes mailings. Claiming that 
these marketing practices have been- traditionally used in the direct marketing sector, 
sweepstakes companies deny that the complaints generated are because of deceptive, 
misleadmg, fraudulent actions on their part. Nevertheless, they do admit that a small 
portion of their consumer audience “misundCTStands” the sweepstakes literature. The 


The Direct Mail Maritetii^ Associatien, a trade group that includes in its membership companies 
who use sweepstakes campaigns as their primary marketing practice, contends that these 
pramtkms are not inherendy deceptive and that c<»i5iuners who spend excessively large sums of 
nuN^ on such promotions are “unstable.” 
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c<MQ|»ni«( claim that th^ ha^ made consider^ie e^rt to respond to this basts for 
they unwarranted complain^.^ 

Conversely, state, federal, other invesugators claim that, by makii^ strong 
implications, and in some cases direct statonents, that a purchase or subscription would 
enWce the consumer’s chance of winning the sweepstakes prize, sweepstakes compani^ 
border on, or even cross over to, presenting misleading information Investigators also 
maintain that sweepstdces companies often use misleading or deceptive forms in their 
mailings, thereby increa^g the for fonm! regulation. For exiunple, facsimile checks 
sent in promotional mailit^s, usually in window envelopes designed to look like 
govemiT^t mail, motivate the addressee at least to open tire envelope. 

Alleged decepti^ practices of the sweepstakes industry have generatal thous^ds 
of consumer complaints to the FTC, state attorneys gen^, the USPS, Memb«^ of 
Congress, and other organizations, such as the National Consumers League’s Fraud 
Information Center and the American Association of Retired Persons (AARP). Many 
respondents to sweepstakes offerings are dderly, retired, and, ffequently, widowed 
individuds, who either may have difSculty reading the fine print or are more trusting of 
items received in the mail. In a recent AARP commission^ survey, it was found that 
40% of ol^ Americans respond to sweqp^akes solicitations and, of those surveyed, 23% 
beiiev^ that purcharing merchandise would increase their chances of winmng. 

A 1998 Gen^ Accounting Office (GAO) r^rt on issues relatii^ to sw^stdees 
found that tiiere is a lack of comprehensive data identifying the extent of consumer’s 
problems with mailed sweepstakes material. According to the report, some consumers 
feared that, if they complained, their chances of future sweepstakes winnings would be 
diminished. In addition, GAO noted, in many instances, elderly consumers also feared 
losing their financial independence if femily members learned that the seniors had reported 
negative exp^ences with mailed sweepstakes material.’ 

Federal Regulation of Sweepstakes and Skill Contests 

Sweepstakes and skill contests are largely related by state law. To date, 27 states 
have statutes regulating sweepstakes in some form. Some state regulations require 
swe^stakes promoters to indicate and/or indude in their mailings the odds of winning, the 
actual number of and values of prizes to be awarded, a clear presentation of rules, and a 
winners list; and to limit the use of simulated checks and certain terms that wrongfully 
imply that the particular consumer is in a select group. 

At the federal level, there are no laws or relations enforced by the USPS whidi 
directly regulate the promotion of sweepstake and skill contets. Authority fer civil 
enforcem^t actions is codified at 39 U.S.C. 3005. Sweepstakes that obtain money 
tlmoi^h the mails by means of false representations \iolate this provision. In addition, 


^ee U.S. Congress, Senate CommiOee on Governmental Affairs, Subcommittee on International 
Security, Pidiferaticn, and Federal Services. Use of Mass Mail to Defraud Consumers, hearii^, 
105*'' Coi^., 2“* sess.. Sept. 1, 1998 (Waslhngton; GPO, 1998), pp. 82-88. 

^U.S. Accounting Office, Proposed legislation: Issues Related to Honesty in Sweepstakes 

Actofl998(S. 2141). GAOReport GAO/T/GGD-98-198 (Washingttm: Sept. 1998), 9-10. 
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deceptive mailings can be prosecuted under the federal mail fraud provision, 18 U.S.C. 
1341 . The two dements for a violation of this statute are (1) formation of a scheme with 
die intent to defrwd, and (2) use of the mails in furtherance of that scheme.'^ 

The FTC also has authority to take action against unfair or deceptive practices 
through the use of measurement standards to determine whether a practice is, indeed, 
deceptive. In accordance with the FTC’s measure standards, there must be a 
representation, omission, or jHactice that is likely to mislead the consumer. The FTC 
evaluates the relevant misrepresentation statement from the viewpoint of a consumer 
acting reasonably under the drcumstances. 

Congressional Activity and the Concept of Express and Implied Claims 
or Representations 

Investi^tions into deceptive and fiaudulent practices of sweepstakes companies have 
indicated that such practices are used by some sweepstakes compames to obtain money 
from respondents or, more likely, to motivate people to make excessive or unnecessary 
purchases. The le^slative activity now und^way in Congress involves categorizing as 
“unmaOable” any matter that includes such practices and prohibiting any practices which 
mislead consumers, especially groups of consumers most vulnerable to these enticements. 

The Coi^ressional Issue 

At issue in Congress is the fine line between “legitimate marketing devices” and 
“deceptive, misleading and fraudulent mailings.” Although sweepstakes companies 
contend that consumers are aware of the chances of winning large sweepstakes prizes and 
that they understand the conditions of the “draw,” complaints about their misleading 
statements and conditions have, nevertheless, abounded. Bombarded by consumer 
complaints, consumer groups and Membm in both houses of Congress have examined, 
or plan to examine, the alleged deceptive iMtictices of sweepstakes companies. Proposed 
legislative remedies have been introduced in the House and Senate seeking to regulate 
specific operations of sweepstakes. To date, seven such bills have been introduced, three 
in the House and fourin the Senate. These proposals are summarized at the end of this 
report. 

Deceptive practices and techniques in the sweepstakes marketing system were found 
to be extensive during hearings held on September 1, 1998, by the Senate Governmental 
Affairs Subcommittee on International Siecurity, Proliferation, and Federal Services.^ 
Additional hearings on deceptive mailings and sweepstakes promotions were held by the 
Senate Government^ Afi^irs Pennanent Subcommittee on Investigations on March 8 and 
9, 1999.® Testimony presented during the three days of hearings contributed significantly 


“*866 U.S. Congress, Senate Committee on Governmental Affeirs, Deceptive Mail Prevention and 
Enforcement Act, 106* Cong., 1** sess., S. Rept. 106-102 (Washington: GPO, 1999), pp. 5-6. 

^Senate Committee on Governmental A^irs, Use of Mass Mail to Defraud Consumers. 

^See U.S. Congress, Senate Committee on Governmental Affairs, Deceptive Mailings and 
Sweepstakes Promotions, hearings, 106* Cong., 1** sess., Mar. 8-9, 1999 (Washington; GPO, 

(continued...) 
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to the seven l^slative proposals introduced to date dealing wth such practices. The 
practice cited in testimony include; 

• Misleading statements suggesting that an individual has already won a major 
sweepstakes prize, subject only to the purchase of a product or service; 

• Su^estions made that the purchase of a product is necessary for, or will increase 
the chances of, winning in sweepstakes contests; 

• Encoura^g unnecessary purchases by individuals in the hope of winning a prize; 

• Implyuig that different promotions involve diff^ent sweepstakes when, in fact, only 
one sweepstake is involved; 

• Targeting customers who make purchases with repeated mailings, thereby 
encouraging excessive and unneeded purchases; 

• Misleading statements causing the recifM^t to feel he/she is guaranteed a large 
cash prize; 

• Requeg^g purchase of a product to enhance possibilities for winning the cash 
prize; 

• Uring envdope colors and derign, symbols, and statements to create the impression 
of official govenunent correspondence; 

• Offering to sell information that is provided free by the federal government or 
enticing a purchase by wisely implying a cut in federal benefits; and 

• Including facsimile checks primarily as an enticement to respond to appeals. 


Summary of Sweepstakes Legislation 
KW** Congress 

• January6, 1999-H.R. 170, Honesty in Sweepstakes Act of 1999 - A bill to require 
certun notices in any mailing using a game of chance for the promotion of a 
product or s^vice, and for other purposes, introduced by Mr. LoBiondo, et al. (R- 
NJ). 

• January 6, 1999-H.R. 237, a to amend title 39, United States Code, to require 
certain notices in any mailing using a game of chance for the promotion of a 
product or service, and for other purposes, introduced by Mr. Rogan (R-CA). 


'^(...continued) 

1999, in publication). 
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• F^ruaiy 4, 1 999 - H R. 612, a bill to protect the public, especially seniors, against 
telemarketing fraud, induing fraud over the fritemet, and to authorize an 
educational campaign to improve senior citizens’ ability to protect themselves 
against telemarketing fraud, introduced by Mr. Weygand, et al (D-RI), 

• January 22, 1999- S, 301, Honesty in Sweepstakes Act of 1999 - A bill to Mnend 
title 39, United States Code, rdating to injdbbility, felse rejs’esentations, civil 
penalti^ and for other purposes, frinoduced by Mr. Campbell (R-CO). 

• February 3, 1999 - S. 335, Inceptive Mad Prev«ition and Enforcement Act - A bill 
to amend chapter 30 of title 39, United States Code, to provide for the 
nonmailability of certdn deceptive matter relating to games of chance, 
administrative procedures, orders, and ciwl penalties relating to such matter, and 
for other purposes. Introduced by Ms. Collins (R-ME). Reported to the Senate 
July 1, 1999 (Senate Report 106-102). 

• February 3, 1999 - S. 336, Deceptive Games of Chance Mailings Elimination Act 
of 1999 - A bill to curb decqjtive and misleading games of chance mailings, to 
provide iederal agenda with additional investigative tools to police such mailings, 
to establish additional penalties for such mailings, and for other purposes. 
Introduced by Mr. Levin (D-MI). 

• May 6, 1999 - S. 975, Sweepstakes Toll-Free Option Protection Act of 1999 - A 
bill to ^end chapter 30 of title 39, United States Code, to provide for a uniform 
notification system under which individuals may elect not to receive mailings 
rdating to sldli contests or sweepstakes, aiui for other purposes. Introduced by 
Edwards (D-NC). 
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August 24, 1999 

Honorable John McHugh 
Chairman 

Subcommittee on Postal Service 
Committee on Government Reform 
2441 Rayburn House Office Building 
Washington. DC 20515-3224 


Dear Chairman McHugh: 

On behalf of the membership of the American Advertising Federation, I am pleased to 
write in support of legislation giving the Postal Service greater tools to combat fraudulent 
sweepstakes promotions. 


The American Advertising Federation is the only national association that represents all 
aspects of the advertising industry, advertisers, their agencies and the media. AAF also 
represents over 50,000 individual members in over 200 local advertising federations and 
students on nearly 250 college campuses. Many of our members responsibly use 
sweepstakes as promotional tools. 


Sweepstakes promotions have been used for years as an effective way for companies to 
heighten consumer interest in product offers. Unfortunately, a small number of dishonest 
operators have used sweepstakes-like schemes to defraud consumers and undermine 
confidence in legitimate sweepstakes offers. 


In order to protect consumers and rebuild confidence in sweepstakes as a marketing tool, 
we would suppon legislation to provide additional consumer protection while balancing 
the needs of legitimate businesses. With some minor changes, we believe S. 335 is an 
appropriate vehicle. 


S. 335 would grant increased authority for the Postal Service to issue subpoenas for 
information, after providing for due process, and provide for stop mail orders issued in one 
United States District Court to be enforceable in all Districts in the United States. 


In addition, S. 335 would create a national standard for effective consumer disclosures 
while avoiding mandated speech requirements that could create serious First Amendment 
problems. AAF must respectfully oppose HR 170 and 237. By requiring specific 
language, placement and size, these well meaning bills would run afoul of First 
Amendment protections for commercial speech. 
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AAF supports Uie adoption of the weH-cstablished and understood “clear and 
conspicuous’* standard for discios^es. This sandard has beat used by the Federal Trade 
Commission and Cotuts fcH* many uid a comprehensi^ yet flexible meaning has 
emerged. Unfortunately, S. 35S was amended to additionally require that disclosures be 
“prominently” displayed. We believe tiiis is an unnecessary and confusing addition. 

Clear and con^iojous undar the FTC mc^des the term prominent. Adding the term 
prominwit to the legislation does not add anything to the WII. However, it would create 
confusion among marketers and enforcers of Uie law as to why the additional requirement 
was added. 

Finally, the AAF arg ^ the Congress u> create a national standard for swe^^akes mailings 
and preempt inconsistent stale disclosure requirements. An inconsistent and irreconcilable 
patchwork of state laws would make comqsiiance impossible for national marketers and 
would undermine the clarity and cta^stency sought by the Congress. 

We appreciate your work on this important issue and look forward to working with you on 
a solution that meets the needs of consumers and business alike. 

Res^>ectfully submitted. 


cc: Honorable Mark Sanford 
Honorable Benjamin Gilman 
Honorable Steve LaTourctte 
Honorable Chaka Fat^h 
Honorable Major R. Owens 
Honorable Danny Davis 
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Statement of 

Publishers Clearing House 
before the 

Subcommittee on the Postal Service 
Committee on Government Reform 
U.S. House of Representatives 
August 4 , 1999 


♦ ♦ ♦ * * 

Thank you, Mr. Chairman and Members of the Subcommittee. We at Publishers 
Clearing House (“PCH”) greatly appreciate the opportunity to present our views on proposed 
legislation to amend title 39, United States Code, concerning sweepstakes mailings. 

Before commenting on the legislation pending before you, we would like to provide the 
Subcommittee with some background about our company. Publishers Clearing House is a direct 
marketer of magazine subscriptions and consumer products that utilizes a free-by-mail 
promotional sweepstakes to draw attention to its mailings and offers. Our mailings are sent to 
consumers throughout the United States and Canada and our product offerings include magazine 
subscription offers, home entertainment products (priireipally books, audio and video), 
housewares, horticultural products, gift foods, collectible figurines, coins, jewelry, sports 
memorabilia, stationery, and household cleaning products. 


(•Mkiuesm.! 
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Publishers Clearing House was founded by Harold and LuEsther Mertz and their daughter 
Joyce Mertz-Gilmore in 1953. Our business was established to provide a cooperative or “car 
pool” for by-mail magazine subscription solicitations, allowing offers for many titles to be 
carried in a single mailing envelope rather than in many separate mailings. Today, PCH is the 
largest multi-magazine subscription agency in the world. We guarantee the best deal on 
magazines authorized by publishers for new subscriptions offered to the general public and, as a 
valuable source of new subscribers to the over 350 magazines we serve. Publishers Clearing 
House provides a steady flow of new readers to the foremost publications in the United States 
and Canada, 

In 1967, Publishers Clearing House adopted a promotional sweepstakes as a method to 
draw attention to our mailings and product offers. Since then, we have awarded over $137 
million in prizes to thousands of winners all over the United States and Canada. No purchase is 
ever necessary to enter and win a Publishers Clearing House sweepstakes. Of the 30 people who 
have won a prize of $1 million or more, 23 won with an entry that was not accompanied by an 
order. 

Publishers Clearing House currently operates as a limited partnership under New York 
law and, as a result of the philanthropic generosity of our founders, over 40% of our profits go 
directly to charitable and other worthwhile causes. Included among our non-profit beneficiaries 
are: the New York Botanical Garden, the Central Park Conservancy, St. Francis Hospital, 
Lincoln Center, the New York Shakespeare Festival, Swarthmore College and the Alzheimer’s 
Disease & Related Disorders Association. Publishers Clearing House employs over 900 people 
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All-time. Our principal place of business is located at 382 Channel Drive, Port Washington, 

New York 1 lOSO. We maintain additional offices and production facilities at 101 Winners 
Circle, Port Washington, New Yoric 1 1050 and at 6901 Jericho Turnpike, Syosset, New Yoric 
11791. 

We are proud of the fact that Publisher Clearing House has been a leader in consumer 
education and protection programs for oiu* industry. While our research demonstrates that the 
overwhelming majority of our customers fully understand our promotions, we are also mindful 
that there is a small minority of individuals that do not understand the “No Purchase Is 
Necessary” message. Unfortunately, this is true no matter how much education or how many 
explanations they receive from us or anyone else — even from their families and their closest 
friends. 

Consequently, we have developed a practical and effective consumer protection program 
that’s unique in the industry. Specifically, we have found a way to reach out and contact high 
activity customers individually and assess their suitability for continued receipt of our 
sweepstakes promotional material. We call it the “High Activity Identification and Suppress 
Program” and it has become an important and integral part of our already existing consumer 
education and assistance program known as “Project SweepSmarts.” We started this effort more 
than a year and a half ago and, as a result of these contacts, we have already ranoved thousands 
of names from our active mailing lists and blocked all future orders from these persons forever. 

That’s not all we have done or are doing. Over five years ago, under this “Project 
SweepSmarts” program, we wwe the first sweepstakes marketer to begin sending 
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non-promotional letters to active customers to remind them that no purchase is ever necessary to 
enter and win in a Publishers Clearing House sweepstakes. Last year we sent out over 125,000 
of these letters. We also maintain a toll-free SweepSmarts Hotline, where trained customer 
service personnel answer questions and respond to concerns about our mailings. In addition, 
PCH maintains a special “Sweepstakes Assistance Line” at l{800)563-4724, which is available 
to family members or friends who may need help or assistance about a loved one who they 
believe may be responding inappropriately to the promotions they are receiving. 

At PCH, we want out sweepstakes to be fun. But, at the same time, we also want to 
provide consumeis with the information necessary to understand our mailings and programs. So, 
as part of this on-going educational effort. Publishers Clearing House has voluntarily armounced 
a number of improvements to our mailings and programs. Effective inrmediately we are: 

• Publishing the numerical odds of winning in the rules; 

• Including "No Purchase Necessary” messages on the front of 
order/entry forms and on outer envelopes; 

• Adding the following notice to our rules ~ “Every entry you send in, with or 
without an order, has an equal chance of winning”; 

• Making the instructions for how to enter without ordering easier to find and 
undetstand; 

• Increasing the exposure of our toll-free number to make it easier for consumers to 
contact us; attd 

• Reducing the number of mailings an individual can receive. 

t.ta:useus.i 
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Beyond this, we intend to do more. Starting this Fall, PCH will voluntarily incorporate in 
its mailings the “Sweepstakes Fact” messages recommended in the Report of the National 
Association of Attorneys Gerreral Subcommittee on Sweepstakes and Prize Promotion, which 
includes the following messages: 

• You Have Not Yet Won. 

• Enter for Fisb. 

• Enteras Often as You Like. 

• Buying Won’t Help You Win. 

We also welcome the opportunity to work with Congress in an effort to design a new 
federal law est^Hshing &ir and workable national standards for sweqrstakes mailings. Over die 
last year, we have worked closely with Senator Collins, Senator Levin, Senator Thompson, 
Senator Cochran, Senator Edwards and their staffs in an efforl to help fashion legislation that 
would address the needs of consumers. As part of this cooperative effort, we have supported 
amendments to the mailabilHy standards in dlle 39 diat will: ( 1 ) better explain our mailings and 
programs to consumers; and (2) enhance the ability of the Postal Service to identify and punish 
genuinely fraudulent sweepstakes operators, whose deceptive scams prey on the elderly and other 
vulnerable persons in our society. 

Overall, we believe that the legislalion passed by the Senate on August 2- known as the 
“Deceptive Mail Prevention and Enforcement Act” (S. 335) - takes die correct approach. 
Publi^ers Clearing House fully supports the principal goals of S. 335: (l>establishing national 
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standards for sweepstakes mailings and skill contests; (2) strengthening the law on “government 
look-alike” mailings and facsimile checks; (3) r^uiring sweepstakes companies to individually 
establish notification systems, where consumers may request the removal of their names from a 
particular company’s mailing list; and (4) enhancing the ability of the Postal Service to identify 
and punish fraudulent mailings. 

As the House of Representatives begins its deliberations, we encourage the Subcommittee 
on the Postal Service to adopt the ovendl conceptual and structural approach taken by the Senate. 
Unlike the bills introduced in the House by Congressman LoBiondo (H.R. 170) and 
Congressman Rogan (H.R. 237), the Senate-passed bill does not mandate specific advertising 
copy, type size or placement requirements. By avoiding a proscriptive “one size fits all” 
approach, the Senate bill avoids unnecessarily restrictive regul^ion of content and, thus, avoids 
pot^tial Fimt Amendment problems. Eveiyone involved in this process — Congress, the Postal 
Service, the Federal Trade Commission, consumer groups, the publishing industry and the direct 
mail companies •• agree that sweepstakes are a legitimate method of doing business and that 
these sweepstakes mailings involve conunercial free speech protected by the First Amendment. 
Thus, any governmental regulation of the content involved must be the least restrictive necessary 
to achieve the intended policy goal. 

While we support the overall approach taken in S. 335, we nevertheless have some 
remaining concerns about specific provisions conUdned in the Senate-passed bill and would like 
to share those concerns with the Postal Service Subcommittee as you begin to develop your 
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version of the legislation. Most of these concerns stem from changes made in S. 335 as a result 
of a Manager's Amendment adopted during the Senate Floor consideration of the bill. 

First, the Manager’s Amendment added a definition of the term “clearly and 
conspicuously displayed.” The phrase is taken fiom a 1983 policy statement issued by the 
Federal Trade Commission on deceptive advertising and is based upon language that is contained 
in the Uniform Commercial Code (“UCC”). A leading case inteipreting this language is Channel 
vs. Citicorp National Services. Inc.. 89 Fed. 3d. 379 (7th Cir., 1996). There, Judge Easterbrook 
writing for the Seventh Circuit Court of Appeals noted the fact that the words “clear and 
conspicuous” are “staples of commercial law” found in the Uniform Commercial Code. In 
particular, the Court took note of the defirrition of the term “conspicuous” in the UCC, which 
states that the words are to be written and displayed in a manner so that “a reasonable person 
agairrst whom it is to operate ought to have noticed it.” UCC 1-201(10). That is, the relevant 
words are written and displayed so that the average person would be placed on reasonable notice 
and would be likely to understand its meaning. 

Unfortrmateiy, the Serrate did not irrcorporate this reasonable person standard into the 
language defining “clearly and conspicuously displayed.” We urge Urat you amend the definition 
to make it clear that the traditiottal reasoiutble person standard will be aiqrlicable and used by the 
Postal Service and the Courts when determining what is requited by the new law. Further, it 
should be clarified that “reasottableness” will be determined based upon the perspeetive of the 
group to whom a mailing is principally directed. A direct marketer should not be held to an 
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artificially elevated level of responsibility simply because the overall recipient audience may 
include some minors, some senior citizens, or some other potentially vulnerable individuals. 

In addition, the Manager’s Amendment added the words “prominently discloses” in two 
different places in the bill. Specifically, it is added to the language requiring that sweq>stakes 
mailings include language that “no purchase is n^essary” to enter and that a “purchase will not 
improve an individual’s chances of winning.” See: section 3 of S, 335, adding a proposed new 
subsection (k) to 39 U.S.C, 3001, i.e. (k)(3XAXiiXI)J (^)* both subparagraphs, these 
statements must be “prominently” disclosed “in the mailing, in the rules, and on the order or 
entry form.” Elsewhere in the bill, it is already required that such statements must be “clearly 
and conspicuously displayed.” See; section 3, containing the proposed new 39 U.S.C. 
3001(k)(5). We believe the use of the undefined term “prominently discloses” in addition to the 
defined term “clearly and conspicuously displayed ” can only add confusion as to exactly what 
the statute requires. While the two terms could be interpreted to have identical meanings — why 
use two different terms to achieve the same result? This confusion will certainly generate 
unnecessary litigation; we are concerned that a court is far more likely to interpret the use of two 
different terms in the same statute to mean that Congress intended different standards and 
different requirements. 

As noted earlier, the term “clearly and conspicuously displayed” has a history of 
regulatory wd judicial interpretation and is a defined term in the bill. The term “prominently 
discloses” lacks such a history and is not defined in the bill. Its inclusion would therefore inject 
an serious element of uncertainty and ambiguity into the law. We strongly urge your 
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Subcommittee to adopt a single uniform standard - the “clear and conspicuous” standard with its 
historic interpretation - and delete the two superfluous references to “prominently discloses.” 

The Manager’s Amendment also made some revisions in section 8 of the bill, which 
would establish a notification system that will enable consumers to remove their names from 
sweepstakes or skill contest mailing lists. On the positive side, the Manager’s Amendment did 
remove the requirement from section 8 that there be a single, centralized notification system 
operated by the private sector. That approach, while seemingly logical, raised serious privacy 
and antitrust concerns. It was also unclear how such a system was to be financed. The amended 
section 8 allows each company to establish and operate its own notification system — making 
each company individually accountable and responsible for the effective operation of the new 
system. 

Nevertheless, section 8 still needs fimher clarification. Subsection 8{dXl) states that 
“(A)n individual (or other duly authorized person) may elect to exclude the name and address of 
that individual” from all the lists maintained by the sweepstakes or skill contest company by 
submitting a removal request to that effect. However, the bill fails to specify who qualifies as the 
“other duly authorized person.” The meaning of the phrase “other duly authorized person” 
should either be defined or clarified in the statutory language - similar to the language contained 
in section 3 of the bill (new subsection 3001(1X1)) -- i-e., someone who is legally authorized to 
act on behalf of the individual, ts,, a conservator, guardian, or an individual with a power-of- 
attomey. This is important because decisions of this nature may not always be welcomed by the 
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individual in question, and it is important to assure that anyone authorized by this bill to make 
such a decision have full legal power to act for such individuals. 

We also suggest that subsection 8(dX2) be amended so as to make it clear that removal of 
an individual’s name and address is prospective in nature. That is, an individual or the 
individual’s duly authorized representative is requesting that they be removed from all lists of 
names and addresses used by a particular mariceter to “select recipients” of future sweepstakes or 
skill contest mailings - e.g., mailings of new promotions not yet underway. A direct marketer 
should not be held responsible for mailings that an individual may receive after providing a 
removal request, if a particular promotion is already underway and it is not logistically possible 
for the company to stop future mailings that are part of that existing promotion. Subsection 
8(dX2) also requires removal of a name and address “(N)ot later than 35 calendar days” after 
receipt of a ronoval request. This short time frame will place a considerable burden on aff^ted 
companies and a somewhat longer time period would be more reasonable. We suggest 45 
business days. 

Publishers Clearing House supports the requirement in section 3 of the Senate bill, that 
the “no purchase necessary” statement and the statement that “a purchase will not improve an 
individual’s chance of winning with such entry” be prominently disclosed. However, we 
believe that it is unduly burdensome and potentially confusing to proscribe that these disclaimeis 
be disclosed six different times. We suggest that changing the language from “discloses in die 
nuuling, in the rules, and on the order or entry form” to “discloses in the mailing, in the rules, 

SC on the order or entry form” in both subparagraphs. See: proposed 39 U.S.C. 


l-W: 1266115. 1 



388 


n 

3001(kX3)(AXu)a) and 39 U.S.C. 3001(kX3XAXiiXn)- This will allow for clear and sufficient 
disclosure that is not redunttat. 

We also reconmend that the new enforcement authority granted to the U S. Postal 
Service under this legislation he made fully subject to the due process requirements contained in 
the Administrative Procedure Act P'APA’^. 5 U.S.C. 551-559; 701-706. We recognize that 
existing law already requires the Postal Service to provide affected persons with notice and an 
opportunity to comment on proposed regulations concerning the nonmailability of matter. 39 
U.S.C. 3001(j). However, this legislation would provide the Postal Service with broad new 
enforcement authority to regulate sweepstakes and skill contests, to issue administrative 
subpoenas and to oversee the establishment and implementation of notification requirements. 
We see no harm in making it explicitly clear in the stahite and its legislative history that the due 
process protections in the APA fiilly apply to the rrew authorities granted under this legislation. 
So, before any rules or regulations implementing the various provisions of this Act can go into 
effect, affected parties will be given reasonable notice of the proposed regulations and will be 
provided with a fair opportunity to comment before they become final. Those new regulations 
should also be subject to the APA judicial review standard contained in section 706 of title S. 

We would also ask that your Subcommittee carefully consider the issue of federal 
preenqition. These proposed changes in the Postal Code would establish national standards, 
regulating certain types of advertising throughout the United States. By definition, the Postal 
Service is a national system and virtually every entity using direct mail sweepstakes is doing so 
in interstate commerce. We believe that Congress should consider wh«her or not it is not fair to 
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require companies who are fiiUy complying with the new national mailability standards, to also 
have to comply with potentially 51 other sets of laws regulating the exact same behavior. 

In fact, even the National Association of Attorneys General — representing the State Attorneys 
General — recently recommended uniform national standards analogous to those contained in 
S. 335. At the very least, the Postal Service Subcommittee should consider pre-empting 
provisions of state law which deal with the same subject matter or activity regulated by this 
legislation. 

In conclusion, Publishers Clearing House stands ready to work with your Subcommittee 
to bring about the enactment of a fai^a nd workabl e law which will provide new and uniform 
standards for sweepstakes advertising. We believe that the Senate-passed bill is a step in the 
right direction and applaud its non-proscriptive generic approach to the regulation of 
sweepstakes and skill contests. However, we urge the House Subcommittee on the Postal 
Service to take a close look at some of the provisions contained in S. 335, as well as the 
legislative history sunounding the Senate Manager’s Amendment. We look forward to woiidng 
with this Subcommittee toward developing legislation which will provide consumers with the 
information they need to make intelligent judgments about sweepstakes mailings and yet, at the 
same time, will not harm those legitimate businesses that depend on long-term customer 
goodwill and are willing to fully comply with the new national standards. 

Thank you. 
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